STATE OF SOUTH CAROLINA
)

IN THE MAGISTRATE’S COURT

)

COUNTY OF FLORENCE

)

)

State of South Carolina,

)

)

Plaintiff,
)

)



vs.



)
 
     MOTION TO SUPPRESS

)

XXXXXXXXXXXXXX,

)

Uniform Traffic Ticket No. XXXXX )

)

Defendant.
)

______________________________)

This matter comes before the Court on the Defendant’s motion to suppress .  The Defendant brings his motion pursuant to Rule 702 of the South Carolina Rules of Evidence, State v. Ramsey, State v. Jones, State v. Sullivan, State v. Copeland and upon the fact that the arresting officer in this case deviated from the standardized testing procedure for field sobriety tests.

HISTORY OF FIELD SOBRIETY TESTING
The Defendant is informed and believes that the arresting officer in this case will testify that he underwent training in DUI and standardized field sobriety testing by the Criminal Justice Academy of South Carolina.  The training that the arresting officer received was on NHTSA standards and protocols.  The NHTSA standard training was developed as a result of research that was begun in the early 1970s.  In late 1975, the Southern California Research Institute (SCRI) began initial research to create exercises that could assist police officers in making DUI arrest decisions.
  Initially, the researchers reviewed a multitude of exercises, but by 1977, the initial researchers were recommending that the following exercises be studied further:  the One-Leg-Stand, Walk-And-Turn, & Horizontal Gaze Nystagmus (HGN) tests.

Subsequent to the initial research described above, NHTSA once again commissioned SCRI to conduct additional research in 1981.  That research was geared toward taking the three recommended tests from the earlier research and creating standardized elements for the tests to ensure the maintenance of their accuracy and reliability.
  That 1981 study took the recommended three test battery and created the Standardized Field Sobriety Tests  and grading scales (collectively known as “SFSTs”) that are in use to this day.  The International Association of Chiefs of Police (IACP) accepted and implemented the SFST battery into its recommended training in 1986.  While there have been several revisions to the recommended training by NHTSA since, the standardized elements of administering and grading the SFSTs remains the same.  

ARGUMENT
By far, the most important point of these SFSTs is the “S”, meaning the standardization.  The reason why standardization is such a key element in the use of field sobriety testing is the nature of the evidence the State is seeking to present.  Quite simply, the State seeks to present evidence that is scientific in nature.  The proper standard for the admissibility of scientific evidence is outlined in S.C. R. Evid. 702.  Pursuant to Rule 702, in order for the evidence to be admissible, the trial judge must find the scientific evidence will assist the trier of fact, the expert witness is qualified, and the underlying science is reliable.  The trial judge should determine the reliability of the underlying science by using the following factors: (1) the publication of peer review of the technique; (2) prior application of the method to the type of evidence involved in the case; (3) the quality control procedures used to ensure reliability; and (4) the consistency of the method with recognized scientific laws and procedures
.  Further, even if the evidence is admissible under Rule 702 the trial judge must determine if its probative value is outweighed by its prejudicial effect under S.C. R. Evid. 403.  Once the evidence is admitted under these standards, the jury may give it such weight, as it deems appropriate.  State v. Ramsey, 550 S.E.2d 294 at 299 (S.Ct. 2001). 

In discussing the third reliability factor described above (“the quality control procedures used to ensure reliability”), the South Carolina Supreme Court specifically gave weight to written protocol establishing procedures which must be “thoroughly tested to prove their scientific validity, accuracy and repeatability.”  State v. Jones, 343 S.C. 562 at 574, 541 S.E.2d 813 at 817 (2001), emphasis added.  The Jones Court found the absence of such protocol resulted in the scientific evidence offered by the State not being subject to SLED’s quality control policies.  As such, the Jones Court found the admission of the evidence grounds for reversal.  

Therefore, under the South Carolina Rules of Evidence and case law, for scientific evidence to be admitted, it must be subject to validation and peer review.
  The State must prove adherence to the standardization elements in giving and grading the SFSTs to even arguably comply with the peer review element and the validation elements required under Jones and Ramsey.
  By administering the tests in the proscribed standardized manner, SC courts have found the arresting officers’ SFST evidence will satisfy those elements.  The logic behind that position is clear:  Multiple studies have been conducted by agencies throughout the years giving the tests in the prescribed standardized manner and validating their results.
  The adoption of the same standards by NHTSA, IACP and numerous law enforcement agencies, including all South Carolina agencies via the adoption by the South Carolina Criminal Justice Academy, indicates these peers in the field of traffic safety and law enforcement have reviewed the standards and accepted them.  However, if the arresting officer does not adhere to his or her training and strays from the standardized elements of the SFST procedure, the FSTs are no longer standardized and are, therefore, inadmissable pursuant to South Carolina Rules of Evidence and case law.  

 
In the present case, the arresting officer failed to follow the standardized elements of the SFSTs.  A review of the in-car video of the traffic stop shows that NO standardized field sobriety test was administered to the Defendant; only a partial unstandardized test was administered.  First, it is apparent on the video that the officer’s blue lights were flashing towards the Defendant’s field of vision.  Specifically, the Defendant is asked to stand in front of the trooper’s cruiser facing the left shoulder of the road.  Such positioning places the flashing blue lights to the left of the Defendant and well within his normal peripheral vision, let alone the expansion of that normal peripheral vision which occurs when the trooper moves the stimulus to his right (i.e. the Defendant’s left--towards the flashing blue lights).  Pursuant to the NHTSA DWI Detection and Standardized Field Sobriety Testing Student Manual, February 2006 edition (hereinafter “NHTSA Manual”), arresting officers are trained to: “always face suspect away from rotating lights, strobe lights, and traffic passing in close proximity.”  NHTSA Manual page vii-15.

Secondly, in the present case, the arresting officer failed to administer two of the three standardized tests (the One-Leg-Stand and the  Walk-And-Turn).  Part of the standardized nature of the tests is the fact that ALL THREE tests are supposed to be given.  It is the combination of the three tests, properly administered and scored in accordance with the NHTSA standards, which provides reliability to the testing.

Finally, on the one unstandardized FST that was administered, the arresting officer failed to properly administer the HGN test.  It is readily apparent from the video that the HGN test administered by the arresting officer does not come close to meeting NHTSA standards.  NHTSA standards require a minimum of 14 horizontal passes, 1 vertical pass and the testing should take an minimum time of approximately 1 minute, 20 seconds.
  The test the arresting officer gave the Defendant in the present case consisted of only 8 horizontal passes and lasted just 26 seconds (from 22:00:29 to 22:00:55 of the in-car video).  In other words, the arresting officer in this case failed to conduct 43% of the required horizontal passes and 100% of the required vertical passes, no doubt the reason the test was “over” almost 68% faster than it should have been. 

The Supreme Court of South Carolina has addressed the admissibility of SFSTs.  State v. Sullivan, 310 S.C. 311, 426 S.E.2d 766 (1993).  There is some debate as to whether or not the Sullivan court declared testimony about SFSTs as not being scientific evidence.  The Defendant argues there is no such finding in the Sullivan case.  In Sullivan, the Supreme Court of South Carolina concluded that “evidence resulting from HGN tests, as from other field sobriety tests, is admissible when the HGN test was used to elicit objective manifestations of soberness or insobriety.”  The Sullivan Court held that “testimony relating to the HGN test was admissible...because the HGN test was used in conjunction with other field sobriety tests to establish evidence of DUI.”  Sullivan at 768, emphasis added.  

The Sullivan court’s requirement that the HGN test be conducted in conjunction with the other field sobriety tests evinces that the court was requiring adherence to the NHTSA standard that all three field sobriety tests be conducted.  In other words, testimony concerning a HGN test is admissible as long as it is administered in standardized fashion (pursuant with NHTSA standards for administration and grading AND in conjunction with the other two NHTSA standardized tests).  It is the adherence to the NHTSA standards that make the “manifestations” the testing officer notices during the SFSTs “objective” pursuant to Sullivan.  

Black’s defines objective as follows:

objective, adj. 1. Of, relating to, or based on externally verifiable phenomena, as opposed to an individual’s perceptions, feeling, or intentions <the objective facts>.  2. Without bias or prejudice; disinterested <because her son was involved, she felt she could not be objective>. Black’s Law Dictionary, Seventh Edition, 1999 at p. 1101, emphasis added.

Key in the above definition are the terms “verifiable” and “without bias or prejudice.”  Verifiable is an adjective meaning “capable of being verified.”
 To verify means “to prove to be true; to confirm or establish the truth or truthfulness of; to authenticate.”  Black’s Law Dictionary, Seventh Edition, 1999 at p. 1556.  The results of any Standardized Field Sobriety Testing can only be established as true, or authenticated, by the strict adherence to NHTSA standards.  The Sullivan case stands for the proposition that testimony concerning SFSTs is admissible provided that the person administering the tests adhered to the standards in administering and grading the field sobriety tests.  Without such adherence to the standards, an officer’s testimony concerning unstandardized tests are unverifiable and hence, not objective.

The Defendant would note the idea of arresting officers being “without bias or prejudice” runs counter to the reality of the enforcement of driving under the influence laws in South Carolina.  In addition to the built-in incentives law enforcement has to accumulate DUI arrests (as benchmarks for obtaining rank and promotion), law enforcement officers  are given awards/recognition
 and even qualify for “prizes” based on the number of DUI arrests they accumulate
.

Further, any argument that evidence concerning a HGN test is not scientific strains credibility.  Nystagmus is described as an involuntary jerking of the eyeball, a condition that may be aggravated  by the effect of chemical depressants on the central nervous system.  Sullivan at 768, citing State v. Superior Court of County of Cochise, 149 Ariz. 269 at 271 (1986) (citing The Merk Manual of Diagnosis and Therapy) (14th ed. 1982).  The Maryland Court of Special Appeals recognized thirty-eight (38) possible causes of HGN in addition to alcohol.
  Heath Taylor, Horizontal Gaze Nystagmus:  Drunk Science or Junk Science?, SCAJ: The Justice Bulletin, Winter 2011, citing Shultz V State, 664 A.2d 60, 77 (Md. App. 1995).  The idea that any person could testify about “symptoms” deriving from so numerous a list of causes and offer any reliable testimony that such symptoms were more or less likely caused by just one of the know causes of Nystagmus without a scientific basis is preposterous.  Such testimony or evidence would be pure speculation.  It would be akin to a police officer testifying in court that a defendant’s limp was the result of intoxication when a person may limp for any number of neurological, orthopaedic, muscular-skeletal or wardrobe-related reasons.  

Based on the above, it is apparent that the State is barred under Sullivan from presenting any evidence concerning the HGN test, as the State deviated from NHSTA’s standards in voluntarily refusing to administer the remaining two SFSTs.  Further, in the one FST the State did attempt to administer, that test falls woefully short of coming close to meeting NHSTA standards.  This deviation alone makes the HGN test as administered to the Defendant unstandardized.  Such deviation from the standards, even if the other two tests had been conducted, would still render any results unverifiable.  As such, Defendant is entitled to suppression of the FST.

Further, as the Defendant is informed and believes that the FST was the basis for the probable cause leading to his arrest, all evidence obtained following the arrest of the Defendant must be suppressed.  Generally, an arrest must be supported by probable cause to believe that a crime has been committed and that the person to be arrested committed the crime. Tennessee v. Garner, 471 U.S. 1, 7, 105 S. Ct. 1694, 85 L. Ed. 2d 1 (1985). The standard for an arrest is probable cause, defined in terms of facts and circumstances sufficient to warrant a prudent man in believing that the suspect had committed or was committing an offense. Gerstein v. Pugh, 420 U.S. 103, 111, 95 S. Ct. 854, 43 L. Ed. 2d 54 (1975). “The ‘fruit of the poisonous tree’ doctrine provides that evidence must be excluded if it would not have come to light but for the illegal actions of the police, and the evidence has been obtained by exploitation of that illegality.” State v. Copeland, 321 S.C. 318, 323, 468 S.E.2d 620, 624 (1996), citing Wong Sun v. United States, 371 U.S. 471, 83 S.Ct 407 (1963), emphasis added.  

Put simply, without sufficient probable cause, the arrest of the Defendant was an illegal action and all evidence flowing from that illegal action must be suppressed.  As a result, the Defendant is entitled to an order dismissing the charges against him with prejudice.

CONCLUSION
Based on the above arguments, the Defendant is entitled to an order granting his motion to suppress and dismissing the charges with prejudice.
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�Burns & Moskowitz, Pyschophysical Tests For DWI Arrest, DOT H.S. 802-424 pg. 10.


�Other tests that were reviewed during this initial development of the FST battery were: finger count, finger-to-nose, and tracing.  These tests were eliminated for various reasons ranging from their respective level of accuracy in comparison to the three recommended tests to their difficulty in administration at roadside.


�Tharp, Burns, and Moskowitz, Development and Field Test of Pyschophysical Test for DWI Arrest - Final Report, DOT H.S. 805-864 (1981).


�These factors are known as “the Jones reliability factors” State v. Jones, 343 S.C. 562, 541 S.E.2d 813 (2001).


�The term “validation” would encompass the Jones Court’s “quality control procedures” requirement in reliability factor #3, “procedures which must be thoroughly tested to prove their scientific validity, accuracy and repeatability.” 


�The Defendant would argue that even adhering to their own standards is not adequate under the law governing scientific evidence, as the Defendant is unaware of any actual peer review that has been conducted on the SFSTs and the reports documenting NHTSA’s “research” by any entity in the scientific community other than law enforcement itself.  The importance of peer review as it pertains to science, is that allows one’s theories to be vigorously attacked.  Only upon withstanding such vigorous attack, can one have faith in the accuracy and validity of the underlying science.  However, for the purposes of this motion, the Defendant will argue as though the studies NHTSA and law enforcement claims to support the validity of the SFSTs actually meet the rigorous standard the scientific community demands.


�There have been separate studies completed by agencies other than SCRI.  Colorado DOT sponsored a validation study in 1995 which claims to have produced an accuracy rate of 93% for correct arrests.  Florida in 1997 validated the tests at an accuracy rate of 95% for BAC’s of 0.08 or higher.  And, in 1998, the San Diego validation study performed by ANACAPA Sciences, Inc. produced an accuracy rate of 91% for BAC’s of 0.08 or higher as well. NHTSA Manual, VIII-2.


�If the test were conducted to NHTSA standards, each eye would be checked once for equal tracking and equal pupil size (1 pass per eye - approx. 4 seconds), each eye would be checked twice for smooth pursuit (2 passes per eye - approx 16 seconds), each eye would be checked twice for distinct nystagmus at maximum deviation (2 passes per eye - approx 24 seconds) and finally each eye would be checked twice for onset of nystagmus prior to 45 degrees deviation (2 passes per eye - approx. 32 seconds), both eyes would be checked  for vertical nystagmus (1 pass - approx. 4 seconds).  (NHTSA Manual, VIII 6-8).  


� http://www.merriam�webster.com/dictionary/verifiable


�See WPDE New Channel 15, Carolina Live, news story filed by Allyson Floyd dated March 23, 2011 at 12:56 AM titled “SC Department of Public Safety Honors Counties that Help Enforce DUI Laws.”  Also The State, news story filed by Clif LeBlanc dated March 24, 2011 titled “DUI Ticket Writers Honored.”  Both stories document the 6th annual DUI Enforcement Recognition ceremony put on by the South Carolina Department of Public Safety. 


�According to documents obtained through FOIA requests to SCDPS, during the annual “Sober or Slammer” and H.E.A.T. Law Enforcement challenge, agencies routinely win “incentive” items.  In 2008, numerous agencies were awarded 2009 Dodge Chargers, Whelen LED Bar Lights, Mobile Vision Cameras and Golden Eagle Radars.


�The 38 additional types of nystagmus were: (1) problems with the inner ear labyrinth; (2) irrigating the ears with warm or cold water under peculiar weather conditions; (3) influenza; (4) streptococcus infection; (5) vertigo; (6) measles; (7) syphilis; (8) arteriosclerosis; (9) muscular dystrophy; (10) multiple sclerosis; (11) Korchaff’s syndrome; (12) brain hemorrhage; (13) epilepsy; (14) hypertension; (15) motion sickness; (16) sunstroke; (17) eye strain; (18) eye muscle fatigue; (19) glaucoma; (20) changes in atmospheric pressure; (21) consumption of excessive amounts of caffeine; (22) excessive exposure to nicotine; (23) aspirin; (24) circadian rhythms; (25) acute trauma to the head; (26) chronic trauma to the head; (27) some prescription drugs, tranquilizers, pain medications, anti-convulsants; (28) barbiturates; (29) disorders of the vestibular apparatus and brain stem; (30) cerebellum dysfunction; (31) heredity; (32) diet; (33) toxins; (34) exposure to solvents, PCBS, dry cleaning fumes, carbon monoxide; (35) extreme chilling; (36) lesions; (37) continuous movement of the visual field, i.e., looking from a moving train; (38) antihistamine use.
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