Ok.

First off, this copyright assertion is more bullshit that Rummy and 

Condie can pinch out in a short press conference.

The copyright law is designed to protect the non-consensual, 

uncompensated commercial use of intellectual property to which the 

creator or owner has asserted a claim.

This ain't a commercial venture or use.

What they should have said and usually assert is a trade secrets 

claim as a basis to resist production. But hey, I've only stayed at a 

Holiday Inn Express twice and intellectual property is what I intend 

to practice in the next life.

Tell them to provide you with the specific language in the 

procurement documents associated with the state's purchase of these 

devices wherein a condition of that sales contract, to which the 

State of SC agreed was to protect the trade secrets of National 

Patent Analytical Company. They might not be able to.

Even if produced, National Patent may have waived this issue by 

authorizing the State of South Carolina to dissemble, maintain and 

UPGRADE the software of these devices  to any extent, including Broad 

River Road burning of EMPROM chips for undocumented software upgrades 

indispensable to the operation of the machines.

As well, ask for the provisions of the DM purchase money grant 

application documents and grant itself pertaining to the prohibition 

(under Federal law at least) for entry into any extra-grant contracts 

of sale and use as are associated with the provision of public monies 

for the purchase of public equipment.

Supremacy clause? What the hell is this? An extension of W's signing 

statements? Has the neo-expansion of the power of the executive 

trickled down to the county solicitor?

Where are these guys getting this tripe from?

Unauthorized transfer of the software? Jesus save me. You aren't 

asking for it to give it to Grandma as a Christmas gift. You just 

want to uh, borrow it-for testing. However, SLED would rather reopen 

Darlington for the DUI 500 before they let this cat out of the 

bag.You know-you have to blow a .15 to get on the pole...

  The reason they don't want the software tested is the same reason 

that CMI Intoxiliyzer told the Florida Court of Appeals to piss off 

when served with the court's order to produce THEIR source code for 

the analytical software.

But since some radical, out-of-control appellate court might not 

accept a refusal, other steps had to be taken. Since K Street was 

taken out of business, I am not sure who the SWAT lobbyists were, but 

the state police and CMI turned to the legislature with the fear of 

God in their eyes.

Since CMI had nothing to hide but worried that, if the source code 

was subjected to existing IEEE, NIST, ISO etc QA, QC testing 

standards, this '"code" might test out as well as a tour de frog 

racer's urine, the solons were called into action.

The Florida state legislature got a bill to Jeb's desk faster than a 

four day old, sunbaked mayonnaise and cucumber sandwich will race 

through a ditch dog. That bill, which Jeb signed without pausing to 

lick the pencil, prohibited any COURT, (that separation of powers 

stuff is for sissies), from ordering production of the source code 

for the Intoxilizer for independent testing. There you go. Justice 

strides again. Selective protection of a company's claimed trade secret.

But wait a minute you say. Is that constitutional? Or, WWAGS  (What 

would Alberto Gonzalez say?) They hate it when that darn old 

constitution gets in the way.

But wait another minute you say. You can get on the Internet and get 

the plans for the same nuclear trigger device the CIA gave the 

Iranians via easily noticed, altered drawing and plans? (See State of 

War, by Risen). What is so special about this stuff? Are those greedy 

Chinese trying to cut in on the breath alcohol testing market?

Well, we don't have that law here in the Palmetto State. At least not 

yet. And the Florida law is being sent through the constitution 

wringer as we speak.

So, the excuses you have been offered are hollow; but the problem is 

that these asserted defenses are easily misrepresented by those who 

understand them less than those to whom they argue them.....

It is not:

-a copyright issue

-a trademark issue (incidentally, "Datamaster"  is not registered, a 

least by National Patent)

-if trade secrets apply, have been waived or can be protected by a 

protective order

But here is the real kicker on the issue.

FACT-this analytical software, since the purchase of the first 

machine in c.1990, has been modified, altered, upgraded, rewritten 

many times without any documentation (as is required by the 

applicable software engineering standards), of the changes. (Speaking 

of documentation, I have the company president's affidavit that he 

never had the original diskettes containing the software source code 

and only ever had EPROMS they have been cloning since acquisition). FACT-Therefore, before a court can rule on your motion and the 

viability of there defenses to the production of the source code, a 

fundamental issue needs to be resolved which will prove problematic 

for them- there is not "one" code. And, they cannot identify and 

inventory the history of the code. In short, since limited records 

are kept, or at least limited records are produced, there is no 

documentation to establish what version of the code is in any 

particular datamaster device  in this state- which includes the 

device used in your instant case.

The court needs to know exactly what it is being asked to produce. 

Should the solicitor, or SLED assert to the court that there the 

source code is a singular thing, the accuracy of that information 

must be resolved.

Why is it that production of software source code for testing is 

resisted in two unrelated settings?

ELECTRONIC VOTING

AND

BREATH TESTING?

Cheers, Tim

At 03:19 PM 8/4/2006, you wrote:

>Based on the many wise responses I received regarding my DUAC trial,

>I started subpoenaing things this week.  My software subpoena was 

>met with a motion to quash based on federal copyright 

>law.  According to the Spartanburg Solicitor's Office, turning over 

>the computer software would violate the copyright law prohibiting 

>the unauthorized transfer of software without the consent of the owner.

>

>Delving further into this Kafkaesque motion, I see the solicitor

>argues the Supremacy Clause results in this federal copyright law 

>trumping both the compulsory process statute and Rule 5.  Finally, 

>they claim I can buy the license for this software just like SLED did.

>

>Second, they move to quash a subpoena for the local maintenance

>records based on the internet "eliminating the need to keep paper 

>logs at the datamaster testing sites."

>

>Anybody heard these arguments?  Any thoughts on how I can most

>effectively drive the assistant solicitor out of his mind?

>

>Josh

>
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