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ACCIDENT RECONSTRUCTION 
 
1. State v. Goode, 305 S.C. 176, 406 S.E.2d 391, (1991): Qualification of a witness 

as an expert rests in the sound discretion of the trial judge. Troopers who had 
received 12-week training at S.C. Highway Department Academy including specific 
“point of impact accident investigation” training and who had four and five weeks 
on the job experience were qualified to give expert opinion concerning the line of 
impact. 

 
2. State v. Sheldon, 344 S.C. 340, 543 S.E.2d 585 (Ct. App. 2001): Defendant, a 

State Trooper, was indicted on two counts of reckless homicide resulting from a 
collision in which his vehicle collided with another vehicle. Section 56-5-765 (Supp. 
2000) requires collisions involving a vehicle of the Department of Public Safety 
(including the Highway Patrol) must be investigated by the Sheriff’s Office of the 
county in which the accident occurred. The Highway Patrol’s Multi- Disciplinary 
Accident Investigation Team (MAIT) assisted in the investigation of the accident 
by reconstructing the accident and submitting a report. The defendant moved to 
suppress the accident reconstruction report citing that the evidence was obtained 
in violation of the statute. 

 
The Court of Appeals held that although the MAIT team’s investigation was a 
violation of Section 56-5-765 (Supp. 2000), stating that the Orangeburg County 
Sheriff’s Office should have sought assistance elsewhere if it did not have the 
necessary resources to perform the speed tests. However, the Court found that 
the admission of the report did not require the application of the exclusionary rule, 
citing the Supreme Court’s holding that the “exclusion of evidence should be limited 
to violations of constitutional rights and not to statutory violations, at least where 
the appellant cannot demonstrate prejudice at trial resulting from the failure to 
follow statutory procedures.” The court reversed and remanded the case back to 
the circuit court to make findings on whether the defendant would be prejudiced by 
the MAIT’s investigation of the collision. 

 
3. Hamrick v. State, 426 S.C. 638, 828 S.E.2d 596 (2019): The Supreme Court  held 

that trial court erred in characterizing police officer's testimony as lay opinion; trial 
court erred in failing to make necessary findings that police officer was qualified to 
testify as expert witness; trial court's error in admitting police officer's opinion 
testimony as to whether defendant struck victim within construction zone was not 
harmless; trial court erred in excluding as re-creation or demonstration video of 
experiment conducted to determine whether it was possible for defendant to have 
struck victim in construction zone; trial court did not err in refusing to exclude blood 
test results based on failure to draw defendant's blood within three hours of his 
arrest, as required by statute; and good-faith exception to the exclusionary rule 
applied to warrantless blood test. 



3  

 

BLOOD CHAIN AND ADMISSIBILITY OF BLOOD TEST CASES 
 
1. State v. Williams, 297 S.C. 290, 376 S.E.2d 773 (1989): Chain of custody of 

Defendant’s blood sample used for blood alcohol test was sufficiently established, 
though nurse who drew blood did not testify through introduction of initialed form 
which complied with hospital protocol and testing nurse’s testimony. Proof of chain 
of custody need not negate all possibility of tampering but must establish a 
complete chain of evidence as far as practicable. 

 
2. State v. Williams, 301 S.C. 369, 392 S.E.2d 181 (1990): Because of cumulative 

breakdowns in the chain of custody of the defendant’s blood at the hospital, the 
Court ruled the admissibility of blood alcohol test results was error. Citing ruling in 
State v. David Williams, 376 S.E.2d 773 (1989), but found chain in question to be 
defective. 

 
3. State v. Tanner, 299 S.C. 459, 385 S.E.2d 832, (SC 1989): A formal arrest prior to 

the withdrawal of blood is not necessary. A blood sample taken from a DUI 
defendant shortly after an automobile accident was not inadmissible on the ground 
that the defendant had not been formally arrested prior to the withdrawal of his 
blood, since formal arrest is not a prerequisite to a warrantless seizure of a blood 
sample in a DUI situation. Instead the focus is on whether probable cause to 
withdraw the blood existed. 

 
4. State v. Sarvis, 265 S.C. 144, 217 S.E.2d 38 (1975): Where a blood sample was 

withdrawn by a doctor at the hospital, with the consent of the defendant not then 
under arrest, admission of the results of an alcohol level test in a prosecution for 
DWI violated none of the defendant’s constitutional rights. 

 
5. State v. Pipkin, 294 S.C. 336, 364 S.E.2d 464 (1988) and State v. Wilson, 296 

S.C. 73, 370 S.E.2d 715 (1988): Where a defendant does submit to a breathalyzer 
test, the State is not allowed by the implied consent statute, in the absence those 
exceptions found in the statute, to a blood test, even if the defendant requests and 
receives a blood test. 

 
6. Cupp v. Murphy, 412 U.S. 291 (1973): The U.S. Supreme Court held that a full 

arrest is not required for police to conduct a search necessary to preserve highly 
evanescent evidence if there is probable cause for arrest. Here the Appellant had 
not been arrested until one month later when a uniform traffic ticket was issued. 
Under Murphy the warrantless seizure of Appellant’s blood did not violate his 
Fourth Amendment right if there was probable cause to arrest at the time of the 
accident. Used in State v. Williams, 376 S.E.2d 773, (SC 1989). 

 

7. State v. Kinner, 301 S.C. 209, 391 S.E.2d 251 (SC 1990): Felony DUI conviction 
affirmed. The Defendant had a blood test. He was never given a breathalyzer test. 
The judge instructed the inference levels under section 56-5-2950(b), which 
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at the time of the offense provided for a chemical analysis of the defendant’s 
breath. The appellant objected. Supreme Court finds that the instructions were 
violative of the holding in Carrigan. However, the error was harmless beyond a 
reasonable doubt. There was expert testimony about the blood level. There was 
eyewitness testimony. 

 
8. State v. Priester, 301 S.C. 165, 391 S.E.2d 227 (1990): Felony DUI reversed. 

Chain of Custody sufficient. Lab technician at SLED not qualified to testify that a 
person with .10 blood alcohol is intoxicated. Blood test results need appropriate 
expert since at time presumptions only applied to breathalyzer. Witness admitted 
he had no training on effect of alcohol. 

 
9. State v. Hunter, 305 S.C. 560, 410 S.E.2d 243 (1991): The Supreme Court held 

any procedural safeguards given to operators of motor vehicles by the implied 
consent statute are inapplicable in this case because the blood-alcohol test at 
issue here was not based on implied consent but was conducted for purposes of 
medical diagnosis and treatment. Accordingly, the implied consent statute had no 
relevance and the trial judge properly admitted the test results. 

 
10. State v. Cribb, 426 S.E.2d 306 (1992): The Court held that the trial judge was 

correct in ruling that section 56-5-2950 is inapplicable to pre-arrest DUI 
investigations and that reckless driving is not a lesser included offense of Felony 
DUI. However, the trial judge abused his discretion in admitting the blood alcohol 
test into evidence because the chain of custody for the blood sample was not 
established. The court stated that it is an abuse of discretion to admit the results 
of a blood alcohol test where the identity of those who sealed, labeled, and 
transported the blood sample is not established. Also, the Court overruled State v. 
King, 289 S.C. 371, 346 S.E.2d 323 (1986) and held that reckless homicide and 
involuntary manslaughter are not lesser included offenses of Felony DUI. 

 
11. State v. Baker, 427 S.E.2d 670 (1993): The South Carolina Supreme Court held 

that the Legislature intended for arresting officers to direct the administration of 
“any test” at their discretion, with the limitation that a person charged with driving 
under the influence of alcohol cannot be subjected to a blood test unless he has 
an injured mouth, is unconscious, dead, or for any other reason considered 
acceptable by licensed medical personnel, is unable to take a breath test. There is 
no indication from the plain language of the statute that the Legislature intended to 
encumber arresting officers with an affirmative duty to offer breath tests to all 
persons arrested with driving under the influence who physically are capable of 
providing a breath sample. 

 
12. Town of Fairfax v. Smith, 285 S.C. 458, 330 S.E.2d 290 (1985): The Court found 

that the defendant was arrested for DUI and consented to the breathalyzer test 
pursuant to the implied consent statute. He also requested an independent blood 
sample test. The request was granted, and he was taken to the Allendale County 
Hospital. Over his objection, the police officer took possession of the 
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blood sample and refused to allow the hospital to analyze it. Instead, the sample 
was sent to the State Law Enforcement Division (SLED) which made an analysis 
and returned the result back to the Town of Fairfax. 

 
The Court held that the implied consent statute was violated in this case because 
the accused was denied his right to have an analysis made by a physician, 
qualified technician, chemist, registered nurse or other qualified person of his 
choosing of the independent blood sample. The State should not have been 
permitted to introduce the results of either the breathalyzer test or the blood sample 
examination made by SLED. The statute clearly gives to an accused person the 
right to a reasonable opportunity to contact an independent qualified person to 
conduct a blood test. State v. Lewis, 266 S.C. 45, 221 S.E.2d 524 (1976) held that 
the statute mandates assistance by the police officer in securing an independent 
analysis. 

 
13. State v. Stacy, 431 S.E.2d 640 (1993): The Court held that the implied consent 

statute requires a licensed physician, licensed registered nurse, or other medical 
personnel trained to take blood samples in a licensed medical facility, who is 
directed by an officer to take a blood sample, to determine whether an acceptable 
reason exists for finding that a person is unable to provide an acceptable breath 
test. 

 
In this case, Mrs. York, who drew the blood sample, testified that she was a 
medical person trained to take blood samples. She was working at the Greenville 
Memorial Hospital emergency room, and the defendant had not complained that it 
is not a licensed medical facility. York also testified that it was not possible for the 
officers to take the defendant to the Law Enforcement Center for a breath test 
because the defendant had not been treated for his injuries by an emergency room 
physician. It is clear that York felt this was an acceptable reason for determining 
that the defendant could not give an acceptable breath sample. The statute thus 
permitted York to take the blood sample without the arresting officer first offering 
the defendant a breath test. 

 
14. City of Columbia v. Moore, 457 S.E.2d 346 (1995): The South Carolina Court of 

Appeals held that the reason a blood test was ordered in lieu of a breath sample 
by the officer must be a reason found acceptable by licensed medical personnel 
not by the arresting officer. 

 
15. State v. Smith (Charlie), 482 S.E.2d 777 (1997): The South Carolina Supreme 

Court reversed the South Carolina Court of Appeals in this case (467 S.E.2d 110 
(1996)) concerning their ruling that the chain of custody in this case was insufficient 
and the blood alcohol results should not have been admitted. The Supreme Court 
found that the Defendant was arrested for DUI. The Defendant refused the 
breathalyzer and requested a blood alcohol test. Trooper Bullard, the arresting 
officer, transported him to the Lexington Medical Center where two vials of blood 
were drawn. Trooper Bullard left one vial with the County Jail 
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inventory clerk and took the other vial home and placed it in his refrigerator. Two 
days later, Trooper Bullard took the vial to SLED for testing. The testing showed 
the Defendant’s blood alcohol to be .0149%. The Supreme Court held that the 
proof of the chain of custody need not negate all possibility of tampering but must 
establish a chain as far as practicable. State v. Williams, 297 S.C. 290, 376 S.E.2d 
773 (1989). Trooper Bullard testified when he submitted the sample to SLED for 
testing, it was in the same condition as when he received it. The Supreme Court 
ruled the blood alcohol result was properly admitted. 

 
16. City of Columbia v. Wilson, 478 S.E.2d 88 (1996): The Court held that the State 

had to enter the Datamaster form with the language of Section 56-5-2950(a) 
concerning the right to additional independent blood tests because the Defendant 
did not stipulate that the test was performed pursuant to SLED procedures or that 
he was advised of his statutory rights. The City had to lay a proper foundation for 
admitting the results of the test. 

 
17. State v. Kimbrell, 481 S.E.2d 456 (Ct. App.1997): The Court held that the plain 

meaning of 56-5-2950 requires the arresting officer to offer a breath test, absent a 
valid determination that the defendant is physically unable to give an acceptable 
breath sample. Blood test results are admissible where the evidence shows a 
person is dead, unconscious, or physically unable to provide an acceptable breath 
sample as determined by authorized medical personnel. Blood tests are also 
admissible where the accused is offered a breath test but agree to the officer’s 
request for a blood test in lieu thereof. Where the evidence establishes the accused 
has an obvious injury to the mouth that the arresting officer reasonably believes 
will interfere with providing an acceptable breath sample, the officer may order a 
blood test to be taken. Whether or not the officer’s belief is reasonable will depend 
upon the circumstances of each case. 

 
18. State v. Carter (Robert), 344 S.C. 419 (SC 2001): The Supreme Court held that 

where all custodians of the blood testified that he or she did not alter the evidence 
in any way, and where the petitioner had the opportunity to cross-examine each 
custodian, there is no missing link in the chain of custody. The evidence regarding 
the missing saliva sample contradicted the State’s evidence negating tampering, 
thereby creating a factual issue. The Court found that the evidence of a 
discrepancy in the contents of the kit did not render the blood sample inadmissible 
but went only to its weight as credible evidence. Thus, the Court found that 
inadmissible but went only to its weight as credible evidence. Thus, the Court found 
that there was no missing link in the chain of custody and affirmed the convictions. 

 
19. State v. Henderson, 347 S.C. 148, 553 S.E.2d 462 (2001): The Court of Appeals 

found that the defendant can stipulate that they were properly given their implied 
consent rights by law enforcement for datamaster testing. Once the defendant 
stipulates, the prosecution cannot state the part of the implied consent warning 
that states, “You have the right to additional independent tests. Whether you 
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take this breath test or not you will be given reasonable assistance in contacting a 
qualified person of your own choosing to conduct any additional tests.” 

 
20. State v. Frey, 362 S.C. 511, 608 S.E.2d 874 (2005 S.C. App.): The South 

Carolina Court of Appeals held that the mere appearance of a person in a hospital 
wearing generic hospital attire was not evidence of medical training, and a mere 
signature on a SLED form was not sufficient to establish compliance with the 
implied consent statute (Section 56-5-2950 of the South Carolina Code of Laws), 
which required that samples be drawn by a doctor, nurse, or other qualified medical 
personnel. 

 
21. Peake v. S.C.D.M.V., 375 S.C. 589, 654 S.E.2d 284 (Ct. App. 2007): The Court 

ruled that Section 56-5-2950 (known as the Implied Consent Statute) states, “At 
the direction of the arresting officer, the person first must be offered a breath test 
to determine the person’s alcohol concentration (in regular DUI cases). If the 
person is physically unable to provide an acceptable breath sample because he 
has an injured mouth, is unconscious, or dead, or for any other reason considered 
acceptable by the licensed medical personnel, the arresting officer may request a 
blood sample to be taken. The trooper did not follow the statutory provisions by not 
checking with medical personnel before requesting the blood sample. 

 
22. State v Rowell, 870 S.E.2d 175, 436 S.C.54 (Ct. App. 2022):  The Court stated that 

our (South   Carolina) supreme court said it has “never held the chain of custody 
rule requires person associated with the procedure be available to testify or 
identified personally, depending on the facts of the case.  We have consistently held 
that the chain of custody need be established only as far as practicable, and we 
reiterate that every person handling the evidence need not be identified in all case.” 
(citing S.C D.S.S. v. Cochran, 364 S.C. 621, 857 S.E.2d 175 (2005)).  The Court 
also restated, whether the chain of custody has been established as far as 
practicable clearly depends on the unique factual circumstances of each case.  The 
trial court’s exercise of discretion must be reviewed in the light of the following 
factors: the nature of the article, the circumstances surrounding the preservation 
and custody of it, and the likelihood of intermeddlers tampering with it.  In examining 
issues regarding the chain of custody, a mere suggestion that substitution could 
possibly have occurred is not enough to establish a break in the chain of custody.  
The Court held that the trial court did not err in admitting Sample A.  During the in 
camera hearing, the State presented evidence that (1) Sample A was drawn by Dr. 
Snow via a central line; (2) it was handed to Nurse Baker; (3) Bill Evans was on 
duty and walked Sample A to the lab, and (4) Robert Smith, the lab technician, 
received the blood and facilitated the testing.  This evidence identified who was in 
possession of Sample A, although Evans did not testify and most of the witnesses 
in the chain did not recall these specifics, the State established through testimony 
and documentation Sample A’s chain of custody as far as practicable the 
circumstances.  Further, the circumstances surrounding the preservation and 
custody of Sample A diminished the likelihood it was tampered with.  Here Sample 
A was collected for medical purposes to save Rowell’s life and not for any 
investigative purpose, which makes it unlikely it was tampered with.   
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 The Court also stated that Sample B argued the defense should not be admitted 
because more that 150% of his blood had been replaced by blood and other fluids 
before it was drawn but if the admission of Sample B was error because it being 
unreliable that the error was harmless because the jury received clear evidence of 
Rowell’s intoxication from Sample A, the evidence of open containers in his truck, 
the alcohol spilled on the floor of the truck, and testimony that his breath smelled of 
alcohol at the accident scene. 

 
The Court also ruled that the trial court did not abuse it discretion to conduct an 
evidentiary hearing or denying a motion for a new trial with a juror because the trial 
court found unintentional concealment of the juror’s criminal record because the 
question in voir dire, although straightforward when viewed in isolation, was 
presented in a way that could be confusing to the average juror.   

  
 
DATAMASTER AND BREATHALYZER CASES 

 
1. State v. Parker, 271 S.C. 159, 245 S.E.2d 904 (1978): 1) Machine was in proper 

working order at time of test; 2) correct chemicals were used; 3) accused was not 
allowed to put anything in his mouth for 20 minutes prior to the test; 4) that test 
was administered by qualified person certified by SLED in the proper manner. 
Once this testimony is introduced by the state, a prima facie case for admission of 
the results of the BA test has been made. 

 
2. State v. Sawyer, 283 S.C. 127, 322 S.E.2d 449 (1984): Test is admissible despite 

the fact that officer did not see defendant drive. Defendant admitted he was the 
driver. 

 
3. City of Cayce v. Graves, 279 S.C. 54, 301 S.E.2d 755 (1983): Breathalyzer test 

results are admissible in criminal prosecution for DUI intoxicants, even though test 
is conducted with machine which is not manufactured by manufacturer approved 
by SLED under Code section 56-5-2950(a), where approved manufacturer has 
been acquired by another manufacturer and machine used is the same machine 
previously approved under different name. 

 
4. State v. Martin, 275 S.C. 141, 268 S.E.2d 105 (1980): Our implied consent law 

does not require that the arresting officer actually see the person driving the 
vehicle. The mere fact that the breathalyzer was not made at the direction of an 
officer who actually viewed a defendant’s vehicle in motion does not render the 
test illegal. Consent to the test arose by virtue of the arrest for DUI and not from 
the provision that the test made at the direction of the officer who apprehends the 
defendant charged. 

 
5. California v. Trombetta, 467 U.S. 479 (1984): The defendants seek to suppress 

the test results in a breathalyzer drunk driving prosecution on the ground that the 
State had failed to preserve the breath samples used in a test. The Supreme Court 
rejects this argument on the following reasons: (1) the officers here were acting in 
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good faith and in accord with their normal practice, (2) in light of the procedures 
actually used the chances that preserved samples would have exculpated the 
defendants were slim, and (3) even if the samples might have shown inaccuracy 
in the test, the defendants had alternate means of demonstrating their innocence. 

 
6. State v. Adams, 304 S.C. 302, 403 S.E.2d 678 (1991): Defendant appeals DUI 

conviction on grounds that state never produced the original record of the results 
of a B/A test and because the Magistrate lost copies of the test reports and other 
items. Defendant did not show any apparent exculpatory value under Trombetta, 
nor did the defendant show any prejudice. State did not offer the test. Defendant 
argued point of starting needle off – speculation. 

 
7. State v. Jansen, 305 S.C. 320, 408 S.E.2d 235 (1991): DUI conviction affirmed. 

Precautions enumerated in Parker need not be complied with before a B/A test is 
offered, if there is a refusal, only if one takes test. Validity of test not an issue if not 
taken. Refusal testimony allowed. Should not be suppressed. 

 
8. Town of Mount Pleasant v. Shaw, 432 S.E.2d 450 (1993): The Court held under 

Section 56-5-2950(a) a person must be informed that he does not have to take a 
breathalyzer test.  The Defendant was read an advisory which informed him that if 
he did not take the test his license would be suspended for ninety days, and if he 
did take the test, he could have an independent test conducted at his own expense. 
A common sense reading of the advisory read to the defendant makes clear the 
consequences of both taking and refusing to take the test. It was found that the 
defendant had adequate notice. 

 
9. State v. Squires, 426 S.E.2d 738 (1992): The South Carolina Supreme Court held 

that they join the courts that have construed infrared spectrography to be a 
“chemical test” or “chemical analysis” for the purpose of testing persons charged 
with DUI for the presence of alcohol in their breath. The Court also took judicial 
notice that the infrared spectrography process utilized by the Datamaster has 
gained general acceptance in the scientific community. 

 
10. State v. Baker, 427 S.E.2d 670 (1993): The South Carolina Supreme Court held 

that the Legislature intended for arresting officers to direct the administration of 
“any test” at their discretion, with the limitation that a person charged with driving 
under the influence of alcohol cannot be subjected to a blood test unless he has 
an injured mouth, is unconscious, dead, or for any other reason considered 
acceptable by licensed medical personnel, is unable to take a breath test. There 
is no indication from the plain language of the statute that the Legislature intended 
to encumber arresting officers with an affirmative duty to offer breath tests to all 
persons arrested for driving under the influence who physically are capable of 
providing a breath sample. 

 
In addition, Section 56-6-2950(b) provides that “the provisions of this section must 
not be construed as limiting the introduction of any other competent evidence….” 
Clearly, the Legislature intended for evidence collected under the implied consent 
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statute to augment, not replace, existing methods of establishing intoxication in 
criminal prosecutions of persons charged with DUI. According to State v. Barry, 
183 Kan. 792, 332 P.2d 549 (1958): see also State v. Squires, 426 S.E.2d 738 
(1992) (the public purpose underlying Section 56-5-2950(a) is to facilitate the 
compilation of reliable evidence in drunk driving prosecutions). Forcing the State 
to withdraw from prosecuting DUI cases which are based, as here, on evidence 
different from that which could have been gleaned from breath tests would 
undermine the Legislature’s goal of curbing the danger to society posed by drunk 
drivers. 

 
The Court held that arresting officers are not required to offer breath tests to 
persons charged with driving under the influence of alcohol as a prerequisite to 
prosecution. This result uniformly has been reached by other courts addressing 
this issue. (See Annot., 95 A.L.R.3d 710 (1979)). 

 
11. State v. Franklin, 443 S.E.2d 386 (1994): The South Carolina Supreme Court held 

that Section 56-5-2950 gives the South Carolina Law Enforcement Division (SLED) 
the right to make regulations concerning breath testing, but regulations are not the 
only means by which SLED can approve a specific breathalyzer machine model. 

 
12. State v. Huntley, 349 S.C. 1, 562 S.E.2d 472 (2002): Our Supreme Court held that 

evidence that the breath-test machine operator did not use the correct alcohol 
concentration in the simulator test solution went to weight of, rather than 
admissibility of, defendant’s breath test result. 

 
13. State v. Landon, 370 S.C. 103, 634 S.E.2d 660 (2006): The South Carolina 

Supreme Court ruled that internet records from SLED that was maintained on a 
computer at the breath testing area met the requirement for test records at the site 
as required by S.C. Code Ann. Section 56-5-2954. The Court also stated that 
SLED Datamaster records did not have enough “detail” about specific problems 
with the Datamaster as required by the statute. Once an accused made a prima 
facie showing of prejudice, either by providing records to show the machine was 
working properly at the time of testing or by some other contemporaneous 
evidence. The records from the datamaster machine that tested the defendant 
indicated that repairs were made to that machine only eight days after the 
defendant was tested. This evidence was sufficient as a prima facie showing of 
prejudice which the State had the burden of rebutting. 

 
 
DIRECTED VERDICT CASE LAW 

 
1. State v. Goode, 305 S.C. 176, 406 S.E.2d 391 (1991) and State v. Hicks, 305 

S.C. 277, 407 S.E.2d 907 (1991):  The Court held that in reviewing the denial of a 
motion for directed verdict, we must determine whether there is any evidence 
tending to prove the guilt of the accused or from which his guilt may be fairly and 
logically deduced. If such evidence exists, the denial of the motion must be upheld. 
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2. State v. Williams (David C.), 468 S.E.2d 656 (S.C. 1996): The South Carolina 
Supreme Court held that the only time a judge should consider a defendant’s 
motion for a directed verdict is after the state has presented all of its testimony and 
evidence and has rested its case. 

 
3. State v. Dantonio, 376 S.C. 594, 658 S.E.2d 337 (Ct. App. 2008): The South 

Carolina Court Appeals held that a case should be submitted to the jury if there is 
any direct or any substantial circumstantial evidence that reasonably tends to 
prove the guilt of the accused or from which guilt may be fairly and logically 
deduced. When reviewing a denial of a directed verdict, an appellate court views 
the evidence and all reasonable inferences in the light most favorable to the state. 
The Court also held that a defendant’s act may be regarded as the proximate 
cause of the victim’s death, and thus sustain a conviction for felony driving under 
the influence, if it is a contributing cause of the death. The defendant’s act does 
need to be sole cause of a victim’s death for felony DUI, provided it is a proximate 
cause actually contributing to the death. One who inflicts an injury on another is 
deemed by law to be guilty of homicide where the injury contributes immediately 
or immediately to the death of the other; the fact that other causes also contribute 
to the death does not relieve the actor from responsibility. 

 
 
DISCOVERY AND RULE FIVE ISSUES 

 
1. State v. Newell, 303 S.C. 471, 401 S.E.2d 420 (1991): The South Carolina 

Supreme Court ruled that it did not find any fault with the trial judge’s ruling 
regarding the defendant’s motion to suppress made pursuant to Rule 5(a)(1)(A) of 
the South Carolina Rules of Criminal Procedure in which the defendant stated that 
the state failed to make a disclosure of oral statements required by the defendant’s 
rule five (5) discovery motion request. The trial judge found that under the “open 
file policy” of the solicitor’s office, the prosecution substantially, if not totally, 
satisfied Rule 5(a)(1)(A)’s requirement that it “permit the defendant to inspect and 
copy … the substance of any oral statement which the prosecution intends to offer 
in evidence at the trial made by the defendant….” 
 
Even assuming the prosecution failed to respond to the defendant’s request for 
discovery before trial, the trial judge did not abuse his discretion in not suppressing 
the statement for failure to respond. The court has a broad discretion in deciding 
what should be done where material that should have been produced in response 
to an earlier request does not become known until during or just before the trial. 
The sanction the trial judge chose here, recessing the trial and affording Newell’s 
counsel an opportunity to interview the officer to whom Newell allegedly made the 
incriminating oral statements, was an appropriate sanction under the 
circumstances. 

 
2. Fradella v. Town of Mount Pleasant, 482 S.E.2d 53 (1997): In this case, the 

defendant made a Rule 5 request on the City Prosecutor. The prosecution turned 
over the first page of the booking report prepared by the Town’s officers, but it did 
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not turn over the second page of the booking report prepared by a Charleston 
County Sheriff’s Deputy when the defendant was transported to the County Jail. 
Under the line marked “Condition at Time of Admission,” The sheriff’s deputy wrote 
“appears OK.” The second page also included photographs taken of the defendant. 
The prosecutor claimed that the Town had neither knowledge nor possession of 
the second page. In fact, the city judge stated that he knew from his experience 
that the second page of these reports always remained in the custody of the 
Charleston County Sheriff’s Department. Consequently, the city judge denied the 
defendant’s request for dismissal or sanctions. On appeal, the circuit judge ruled 
that the failure to turn over the report “materially hindered Fradella’s defense,” and 
he found “that the only appropriate remedy” was dismissal of the charge against 
Fradella. The South Carolina Court of Appeals held that the photograph of the 
defendant and notation “appears OK” on the second page of the booking report do 
not meet the test for materiality. This notation is minor evidence when compared 
to the other evidence of Fradella’s guilt. That Fradella “appeared OK” more than 
two hours after arrest might have helped the defense, but the notation does not 
create a reasonable doubt in the verdict. For similar reasons, we hold that these 
items were not “material to the preparation of the defense” as required by Rule 5 
(a)(1)(C) SCRCrimP. 

 
 
DOUBLE JEOPARDY CASES 

 
1. State v. Grampus, 288 S.C. 395, 343 S.E.2d 26 (1986): Double jeopardy will bar 

conviction where the State attempts to prove felony driving under the influence with 
proof of a violation of the same law under which the defendant has already been 
convicted in magistrate’s court. (Abrogated by State v. Easler, 327 S.C. 121, 489 
S.E.2d 617 (1997)). 

 
2. State v. Carter, 291 S.C. 385, 353 S.E.2d 875 (1987): Defendant’s substantial 

claim of double jeopardy prohibited his prosecution for reckless homicide after his 
conviction for DUI. Both prosecution arose out of the same happening, where the 
state relied on and proved the same facts of the adjudicated DUI offense to 
establish the reckless act necessary to prove reckless homicide. (Abrogated by 
State v. Easler, 327 S.C. 121, 489 S.E.2d 617 (1997)). 

 

3. State v. Johnson (Willie), 299 S.C. 130, 382 S.E.2d 909 (1989): In Grampus and 
Carter, we interpreted Vitale as providing an alternative to the traditional 
Blockburger test for determining double jeopardy claims in successive prosecution 
cases. The Vitale test, focusing upon the actual proof at trial, provides that if in the 
second prosecution, the State relies solely upon the identical proof as in the first, 
a substantial claim of double jeopardy is raised. Under Vitale no double jeopardy 
violation is present in the current case. Proof of Driving Under Suspension (DUS), 
for which Johnson forfeited bond, involves the operating of a motor vehicle while 
one’s driver’s license has been canceled, suspended or revoked by the Highway 
Department. Proof of Habitual Traffic Offender (HTO) involved operating a vehicle 
while a judgment of a court prohibiting operation remains in effect. The State would 
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not rely upon the same proof for each charge.  Therefore, there is no double 
jeopardy when DUS and HTO are charged at the same time. (Grampus and Carter 
has subsequently been overruled). 

 

4. State v. Moyd, 468 S.E.2d 7 (1996): The South Carolina Court of Appeals held that 
Driving Under Suspension (DUS) and driving while being declared a habitual traffic 
offender (HTO) by the highway department are separate offenses with separate 
elements. When the States tries a defendant on both charges for DUS and HTO, 
this prosecution does not constitute double jeopardy. 

 
5. State v. Easler, 471 S.E.2d 745 (Ct. App.1996): The Court held that when the 

Defendant was found guilty of Felony DUI (Death) and Reckless Homicide for the 
death of the child, and Felony DUI (GBI) and ABHAN for the injuries suffered by 
the child’s mother that no double jeopardy violation occurred because none of 
these violations satisfy the “same elements” test under Blockburger. The South 
Carolina Supreme Court overruled part of Easler in State v. Greene, 423 S.C. 263, 
814 S.E.2d 496 (2018) in which the Court held only “one homicide, one homicide 
punishment rule” in which only one sentence per one homicide. 

 
6. State v. Kerr, 498 S.E.2d 212 (Ct. App. 1998): The Court made several rulings in 

this case. First, the Court held that they found no error in the trial judge refusing to 
accept an alleged plea agreement between the State and the Defendant. The 
Court stated that the Accused has no constitutional right to a plea only to the right 
to a trial by an impartial jury. Second, the Court ruled that Miranda warnings are 
not required for statements made at the scene of a traffic accident if the Defendant 
is not in custody or significantly deprived of his freedom. Third, the Court held that 
the 90-day license suspension for failure to submit to a breathalyzer test is not a 
double jeopardy violation for the subsequent prosecution for driving under the 
influence offense. Fourth, the Court ruled that under Rule 5 (d)(2) SCR Crim. P., 
where a party fails to comply with Rule 5, the Court may order the noncomplying 
party to permit inspection, grant a continuance, prohibit introduction of the 
nondisclosed evidence, or enter such order as it deems just under the 
circumstances. Sanctions for non-compliance with disclosure rules are within the 
discretion of the trial judge and will not be distributed absent an abuse of discretion. 
Fifth, the Court held a Defendant’s constitutional rights are not violated by the 
admission of testimony of the Defendant’s failure to submit to a chemical test 
designed to measure the alcoholic content of his blood. The trial judge correctly 
instructed the jury on the Defendant’s right to take the test and allowing the jury to 
consider the Defendant’s refusal of the breathalyzer test. 

 
7. State v. Bacote, 503 S.E.2d 161 (1998): The Court held that collateral estoppel 

does not apply to issues decided at administrative hearings held pursuant to 
Section 56-5-2950. The State does not have a full and fair opportunity to litigate 
issues during a license revocation proceeding, and it would be unfair to preclude 
the state from litigation of such issues during a subsequent criminal trial. The 
summary nature of the typical license revocation hearing makes determinations 
from such a hearing inappropriate for the application of collateral estoppel. 



14  

 
8. State v. Thomason, 341 S.C. 524, 534 S.E.2d 708 (2000): The Court of Appeals 

ruled that the Defendant waived all double jeopardy claims by pleading guilty. The 
Court found that the Defendant waived his right to a double jeopardy claim after 
the trial judge advised the Defendant that a guilty plea would bar a later claim of 
double jeopardy. The Court stated that a guilty plea generally acts as a waiver of 
all non-jurisdictional defects and defenses. 

 
9. State v. Rowlands 539 S.E.2d 717, 343 S.C. 454 (2000): The Court of Appeals 

held that where a motion for a continuance is based upon grounds that exist prior 
trial, it must ordinarily be made before the jury is sworn. Under double jeopardy 
clause, a defendant may not be prosecuted for the same offense after an acquittal, 
a conviction, or an improvidently granted mistrial under the U.S. Constitution. Had 
the State timely requested a continuance, the magistrate would likely have granted 
the motion. Once, however, the court swore the jury, the State’s predicament 
shifted from the need for a continuance to a failure of proof concerning an absence 
witness. Under the circumstances of this case, a mistrial was not dictated by 
necessity or by the ends of public justice. The mistrial was, therefore, improvidently 
granted and the magistrate’s court correctly dismissed the charges against the 
defendant on the ground of double jeopardy. 

 
10. State v. Rearick, 417 S.C. 790 S.E.2d 192 (2016): The Supreme Court held in a 

Felony DUI (Death) case that the denial of a motion to dismiss on double jeopardy 
grounds in not immediately appealable and any appeal on this issue would be 
dismissed as interlocutory. 

 
 
DRIVING REQUIREMENT (CORPUS DELICTI) CASES 

 
1. State v. Graves, 269 S.C. 356, 237 S.E.2d 584 (1977): Term “driving” is given 

stricter construction than term “operating”; to be guilty of driving vehicle while 
intoxicated defendant must have had vehicle in motion at time in question, while 
operating has been more liberally construed to include starting engine or 
manipulating mechanical or electrical agencies of vehicle. 

 
2. State v. Sawyer, 283 S.C. 127, 322 S.E.2d 449 (1984): In prosecution for DUI, 

results of a breathalyzer test given to the defendant were properly admitted, since, 
even though the defendant was not seen operating his vehicle by the arresting 
officer, he admitted to the officer that he had been driving and his admission 
constituted part of the officer’s sensory awareness of the commission of the 
offense, which satisfied the presence requirement of section 56-6-2950. 

 
3. State v. Gilliam, 270 S.C. 345, 242 S.E.2d 410 (1978 SC): The Circumstantial DUI 

Case. The South Carolina Supreme Court upheld a DUI conviction, where the 
defendant was found on the passenger side of a wrecked vehicle, which had gone 
down an embankment. An operator of a tow truck arrived approximately fifteen (15) 
minutes after the wreck, saw an open container in the vehicle, smelled alcohol on  
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the defendant’s person, and heard the defendant admit to driving the vehicle. The 
evidence amply supported the submission of the case to the jury. 

 
4. State v. Martin, 275 S.C. 141, 268 S.E.2d 105 (1980): The South Carolina 

Supreme Court approved of a warrantless arrest by a highway patrolman who 
arrived at the scene of an accident, where the defendant was intoxicated and made 
an admission as to driving the wrecked vehicle. The Court stated that the facts 
observed by the patrolman allowed for the finding of probable cause that a crime 
had been freshly committed. Additionally, the Court recognized the special 
circumstances surrounding the arrest of a person, who is intoxicated and has 
access to an operable vehicle, presents a clear and present danger to the 
community. Another special circumstance is the evanescent nature of alcohol in 
the blood, which will dissipate over a short period of time unless the subject is 
submitted to a test. 

 
5. State v. Allen, 431 S.E.2d 563 (1993): The Court held that Section 56-5-2930 

makes it unlawful for a person under the influence of an intoxicating liquor to drive 
any vehicle within this State. It may also apply to other areas within the State. 
(Section 56-5-20). Section 56-5-6310 (Uniform Act Regulating Traffic) does not 
affect the enforcement of 56-5-2930 through the State including private roads. 

 
6. State v. Townsend, 467 S.E.2d 138 (1996): The South Carolina Court of Appeals 

reinstated the DUI conviction in this case. The Court stated that the State must 
procedure proof of the corpus delicti of the crime aside from the defendant’s extra-
judicial confession. It stated that the corpus delicti in a particular case must be 
established by the best proof attainable, direct evidence is not essential. The 
corpus delicti may be sufficiently proved by presumptive or circumstantial evidence 
when that is the best obtainable. The corpus delicti of DUI is (1) driving a vehicle; 
(2) within this state; and (3) while under the influence of intoxicating liquors, drugs, 
or any other substance of like character. The Court held that where the Defendant 
was at the scene where his car had been involved in a wreck, smelled like alcohol; 
failed field sobriety tests; appears to be intoxicated; and a breathalyzer test showed 
his blood alcohol to be .21. This is enough evidence, albeit circumstantial evidence, 
to submit this case to the jury along with the defendant’s admissions. 

 
7. State v. Osborne, 516 S.E.2d 201 (1999): The South Carolina Supreme Court 

reversed a decision of the Court of Appeals which affirmed the circuit court’s 
reversing Osborne’s magistrate’s court conviction for driving under the influence. 
The South Carolina Supreme Court stated that the corroboration rule should apply 
whether a statement amounts to a confession or merely constitutes an admission. 
The Court cited the case of Opper v. United States, 348 U.S. 84, 90, 75 S.Ct. 158, 
163, 99 L.Ed. 101, 107 (1954). It stated that “We think that an accused’s 
admissions of essential facts or elements of the crime, subsequent to the crime, 
are of the same character as confessions and that corroboration should be 
required. The need for corroboration extends beyond complete and conscious 
admission of guilt – a strict confession. Facts admitted that are immaterial as to 
guilt or innocence need no discussion. But statements of the accused out of court 



16  

that show essential elements of the crime…stand differently. Such admissions 
have the same possibilities for error as confessions. They, too, must be 
corroborated.” 

 
The Court held that “We clarify the law in this State that, consistently with Opper 
and its progeny, the corroboration rule is satisfied if the State provides sufficient 
independent evidence which serves to corroborate the defendant’s extra-judicial 
statements and, together with such statements, permits a reasonable belief that 
the crime occurred.” The Court found that the independent evidence, taken 
together with the statements, allowed a reasonable inference that the crime of 
driving under the influence was committed. The Court also stated that if there is 
any evidence tending to establish the corpus delicti, then it is the trial court’s duty 
to pass that question on to the jury. 

 
8. Fradella v. Town of Mount Pleasant, 482 S.E.2d 53 (1997): The South Carolina 

Court of Appeals held that as long as the facts and circumstances observed or 
perceived by an officer justify the conclusion that a crime has been freshly 
committed, then the “requirement that a misdemeanor be committed in an officer’s 
presence in order to justify a warrantless arrest as in State v. Martin” has been 
satisfied. The Court also held that Fradella was not in custody when he made the 
statements before his arrest as the police was investigating the circumstances of 
the accident, a possible crime and any subsequent statements were admissible 
because Fradella waived his Miranda rights. 

 

9. City of Easley v. Portman, 490 S.E.2d 613 (1997): The South Carolina Court of 
Appeals held that evidence showing the accused in a DUI case to be the driver of 
the vehicle is unnecessary to the determination of whether the State sufficiently 
proved the corpus delicti. In sum, then, the corpus delicti of DUI consists of 
evidence that someone operated a motor vehicle in South Carolina while under 
the influence of intoxicating liquors, drugs, or like substances. If there is any 
evidence tending to establish the corpus delicti, the trial judge has a duty to submit 
the question to the jury. The question as to whether there is any proof of the corpus 
delicti is one for the court; whereas, the sufficiently of the evidence is a question 
for the jury. In Justice Anderson’s opinion, had the defendant been the only person 
at the scene of the accident, it is clear from South Carolina precedent, e.g. State 
v. Townsend, 321 S.C. 55, 467 S.E.2d 138 (Ct. App. 1996), that there would be 
sufficient proof of the corpus delicti. He did not believe this proof is extinguished 
merely because another person was at the scene who could have been the driver. 
Rather, based on State v. White, 311 S.C. 289, 428 S.E.2d 740 (Ct. App. 1993), 
wherein this Court held the question whether the defendant or another person was 
the driver is a matter for the jury to determine as the factfinder. 

 
10. State v. Lowery, 503 S.E.2d 794, 332 S.C. 261 (1998): The Court held that if there 

is any evidence tending to establish the corpus delicti, then it is the duty of the trial 
judge to pass that question on to the jury. In this case, the State presented 
evidence that the truck’s skid marks showed it was being driven erratically before 
the accident, the Defendant was seen near the truck right after the accident, he 
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had permission to drive the truck, he returned to the scene, he appeared 
intoxicated, he had an odor of alcohol about him, he appeared disheveled, he had 
cuts on his face and body, and he had glass in his hair. His breathalyzer result was 
.11%. Although circumstantial, this evidence is sufficient to establish a jury issue 
as to corpus delicti. 

 
11. State v. McCombs, 515 S.E.2d 547, 335 S.C. 123 (S.C. App. 1999): The South 

Carolina Court of Appeals stated that when the Defendant was discovered at the 
scene of an accident in an apparent intoxicated state; was the owner of the truck 
wrecked at the scene; was standing outside the driver’s door and two injured 
passengers were in the truck; and the driver’s seat was vacant. The State 
presented enough circumstantial evidence against the defendant to create an 
issue of fact for the jury. 

 
The Court reinstated that, “if there is any evidence tending to establish the corpus 
delicti of the offense charged against the accused, then it is the duty of the trial 
judge to submit the question of whether the offense occurred to the jury. 
 
The Court also held that proof of corpus delicti is not a prerequisite to the admission 
of an extra-judicial confession of a defendant. The Court also ruled that it is not 
within a trial court’s discretion to send to the jury a case where the corpus delicti is 
not proven aliunde of the Defendant’s extra-judicial confession. The issue is a 
question of law for the court, not a question of fact for the jury. 

 
12. State v. Salisbury, 343 S.C. 520, 541 S.E.2d 247 (2001): A defendant’s statements 

coupled with testimony from police officers on the scene may satisfy the State’s 
requirement of corpus delicti. The Court held that the testimony that the defendant 
could not stand on one leg, could not walk a straight line, could not recite the 
alphabet, and continuously leaned against his truck while speaking to the officers 
could provide enough circumstantial evidence to allow a reasonable belief of guilt. 
In reaching this conclusion, the Court also considered testimony that the defendant 
had bloodshot eyes and smelled of alcohol (beverage), as well as the defendant’s 
statement from the scene of the arrest. The Court held that there was sufficient 
direct evidence establishing the elements of DUI and the identity of the defendant 
such that the circumstantial evidence was merely corroborative. The corpus delicti 
of DUI in South Carolina requires the State to prove (1) the defendant’s ability to 
drive was materially and appreciably impaired, and (2) this impairment was caused 
by the use of drugs or alcohol. The Court held that the officers’ personal 
observations of the defendant on the night in question, and their professional 
opinion that the defendant was impaired was direct evidence because it was 
“based on the officers’ actual knowledge of the situation and required no inference 
by the jury: The Court held that the officers’ personal observations of the defendant 
on the night in question, and their professional opinion that the defendant was 
impaired was direct evidence because it was “based on the officers’ actual 
knowledge of the situation and required no inference by the jury.” 

 
13. State v. Russell, 564 S.E.2d 202 (2001): The Court of Appeals ruled that a 
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Defendant’s extrajudicial statements cannot result in a conviction unless those 
statements are corroborated by proof of the corpus delicti, regardless of whether 
those statements are confessions or admissions. The corroboration rule is satisfied 
if the State provides sufficient evidence to corroborate the defendant’s statements 
and allows a reasonable belief that the crime occurred. The State may satisfy the 
requirements of corpus delicti by providing circumstantial evidence that may 
combine with the defendant’s statements to permit a reasonable belief of guilt. 
Evidence that the car belonged to the defendant, together with evidence showing 
that the defendant was the only occupant present at the scene, that the keys to the 
car were in the defendant’s pocket, and that the hood of the car was warm were 
enough circumstantial evidence to allow the jury to infer that the defendant had 
driven the car. 

 
14. State v. Abraham, 408 S.C. 589, 759 S.E.2d 440 (Ct. App. 2014): The Court of 

Appeals held the State had presented enough evidence at trial to establish the 
corpus delicti of DUI in this case where the Defendant admitted that he was driving 
after leaving the country club after drinking wine and was heading to his brother’s 
house in Keowee Key. The Defendant was the only one at the scene and was from 
Chicago. The officer believed that the vehicle’s license plate was traced to a rental 
car company. 

 
 
DRIVING UNDER INFLUENCE CASES 

 
1. State v. Sheppard, 248 S.C. 464, 150 S.E.2d 916 (1966): One is considered under 

the influence in South Carolina when his or her facilities are impaired from the 
ingestion of one or more substances listed within the statute. 

 
2. State v. Salisbury, 343 S.C. 520, 541 S.E.2d 247 (2001): A defendant’s statements 

coupled with testimony from police officers on the scene may satisfy the State’s 
requirement of corpus delicti. The Court held that the testimony that the defendant 
could not stand on one leg, could not walk a straight line, could not recite the 
alphabet, and continuously leaned against his truck while speaking to the officers 
could provide enough circumstantial evidence to allow a reasonable belief of guilt. 
In reaching this conclusion, the Court also considered testimony that the defendant 
had bloodshot eyes and smelled of alcohol (beverage), as well as the defendant’s 
statement from the scene of the arrest. The Court held that there was sufficient 
direct evidence establishing the elements of DUI and the identity of the defendant 
such that the circumstantial evidence was merely corroborative. The corpus delicti 
of DUI in South Carolina requires the State to prove (1) the defendant’s ability to 
drive was materially and appreciably impaired, and (2) this impairment was caused 
by the use of drugs or alcohol. The Court held that the officers’ personal 
observations of the defendant on the night in question, and their professional 
opinion that the defendant was impaired were direct evidence because it was 
“based on the officers’ actual knowledge of the situation and required no inference 
by the jury.” 
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DUS – LICENSE IN ANOTHER STATE DEFENSE 

 
1.  State v. Venters, 300 S.C. 260, 387 S.E.2d 270 (1990):  The court ruled a person 

who has moved to another state and obtained a valid driver’s license in such state 
may lawfully operate a motor vehicle in South Carolina after the expiration of the 
suspension time on the South Carolina license. 

 
 
DUS – NECESSITY DEFENSE 

 
1.  State v. Cole, 304 S.C. 47, 403 S.E.2d 117 (1991): To prove the defense of 

necessity, one must show (a) there is a present and imminent emergency arising 
without fault on the part of the actor concerned; (b) the emergency is such as to 
induce a well-grounded apprehension of death on serious bodily harm if the act is 
not done; and (c) there is no other reasonable alternative, other than committing 
the crime, to avoid the threat of harm. Necessity is an affirmative defense to be 
established by a preponderance of the evidence. (State v. Worley, 265 S.C. 551, 
220 S.E.2d 242 (1975)). 

 
 
DUS-DUI-HTO-DRIVING OFFENSE SUSPENSION PERIODS 

 
1. Bumgardner v. South Carolina Department of Highways, 286 S.C. 46, 331 S.E.2d 

787 (1985): The South Carolina Court of Appeals held that the DUS law clearly 
required the Department to suspend his driver’s license after receiving notice of 
the DUS convictions. Sections 56-1-460 and 56-9-500 of the code of Laws of South 
Carolina, 1976, clearly provides that a license suspended “under any law of this 
State” shall “remain suspended…and shall not be any time thereafter be renewed 
nor shall any license be thereafter issued to that person…until he shall give and 
thereafter maintain proof of financial responsibility.” 

 
2. State v. Fowler, 298 S.C. 294, 379 S.E.2d 899 (1989): The enhanced punishment 

provision of the DUS (DUI-related) violation cannot be used against a defendant 
when the suspension for which he was charged for driving under suspension 2nd 

did not result from a conviction of DUI but, rather, from a DUS 1st. 
 
3. Przybula v. SCDHPT, 437 S.E.2d 70 (1993): The South Carolina Supreme Court 

held that any violation of any statute which prohibits driving while under any 
impairment from alcohol or drugs in a Compact state is of substantially similar 
nature to South Carolina’s DUI statute. Also Section 56-1-650 authorizes 
suspension of a license based on out-of-state convictions. 

 
4. Dept. of Highways and Public Transportation v. Sanford, 455 S.E.2d 710 (1995): 

The South Carolina Court of Appeals held that although a defendant’s record may 
not show a suspension for refusing to take a breathalyzer test may be shown on 
any of his records because of the dismissal of the DUI charges, the Defendant’s 
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conviction for driving during the suspension period must stand. To hold otherwise 
would undermine the implied consent law. 

 
5. Bay v. South Carolina Highway Department, 266 S.C. 9, 221 S.E.2d 106 (1975): 

The South Carolina Supreme Court held that the suspension of a person’s license 
is no part of the punishment or sentence for a driving offense. The Court cited 
Parker v. State Highway Department, 224 S.C. 263, 78 S.E.2d 382 (1953). The 
Court also held a pardon for a conviction for a driving offense may relieve a person 
of his punishment, it did not operate to restore his driver’s license, which his 
conviction forfeited. The suspension of the defendant’s license was a civil 
consequence of his convictions of reckless homicide and leaving the scene of an 
accident, not a criminal consequence. 

 
6. Parker v. State Highway Department, 224 S.C. 263, 78 S.E.2d 382 (1953): The 

South Carolina Supreme Court stated that the suspension for a DUI conviction 
follows as a consequence and effect of the offense. It is a forfeiture of the 
privilege to drive, due to the failure of the licensee to observe certain conditions 
under which the license was issued. The suspension constitutes no part of the 
punishment for the offense committed. It is civil and not criminal in its nature. 

 
7. State v. Ballen, 510 S.E.2d 226 (Ct. App. 1998): The South Carolina Court of 

Appeals held that testimony about a suspended driver from a dispatcher to a police 
officer was hearsay, but the error was harmless because of the other evidence 
properly admitted. The State entered into evidence a certified letter, with a return 
receipt signed by Ballen informing him of the suspension of his license as well as 
a certified copy of Ballen’s driving record showing that his license had never been 
reinstated to establish their case for Driving Under Suspension. 

 
8. Thompson v. South Carolina Dept. of Public Safety, 515 S.E.2d 761 (1999) and 

Davis v. South Carolina Dept. of Public Safety, 328 S.C. 578, 493 S.E.2d 871 
(1999): The South Carolina Supreme Court held that “Term of Imprisonment” as 
used in portion of the Felony Driving under the Influence (Felony DUI) statute which 
provides that a driver’s license of any person convicted thereunder shall be 
suspended for a period to include any term of imprisonment plus three years, 
means non-fine part of the criminal sentence, and includes suspended portions, 
probation or parole periods, and supervised furlough; it is not limited to period of 
actual incarceration. The Court overruled Davis v. South Carolina Dept. of Public 
Safety, 328 S.C. 578, 493 S.E.2d 871 (1999). 

 

The Court also ruled that three convictions for Felony DUI arising out of the single 
accident subjected the defendant to three separate and consecutive three- year 
driver’s license suspensions, rather than one three-year suspension. 

 
9. State v. Taylor, 527 S.E.2d 395 (Ct. App. 2000): The South Carolina Court of 

Appeals held once a driver’s license is suspended, it remains suspended until the 
requirements to have it restored have been met. 
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10. Dismuke v. S.C.D.M.V., 639 S.E.2d 151 (2006 S.C. App.):  The Court agreed  that 
the defendant’s suspension of his license had run following his plea of guilty to 
DUAC (Driving with an unlawful alcohol concentration) over two year before 
satisfied the requirement of Section 56-5-2990(F) and absent a finding that the 
court clerk willfully failed to forward the license to the SCDMV under Section 56- 
1-365(c), the suspension period for respondent’s driver’s license, the suspension 
period for the defendant’s driver’s license began on the date he received sentence 
upon a plea of guilty. Therefore, the two-year suspension period had ended, and 
the defendant was entitled to reinstatement of his license. 

 
11. State v. Collins, 253 S.C. 358, 170 S.E.2d 667 (1969): The Court held that the 

privileges that a beginner’s permit that allows someone to drive without a driver’s 
license can be cancelled, suspended, or revoked under state law. 

 
12.  Hipp v. S.C.D.M.V., 381 S.C. 323, 673 S.E.2d 416 (2009): The South Carolina 

Supreme Court held that the attempted suspension of the respondent’s driver’s 
license of 12 years after conviction from out of state was unique circumstances 
and constituted a denial of fundamental fairness. The Court denied the suspension 
of the respondent’s driver’s license under these facts. 

 
13. S.C.D.M.V.  v.  Holzclaw, 382 S.C. 344, 675 S.E.2d 756 (Ct. App. 2009): The 

South Carolina Court of Appeals stated that the reopening of a third conviction for 
DUS that was used to declare this defendant a HTO offender by a city court judge 
would stay the HTO status until the matter was settled in the city court. 

 
14.  S.C.D.M.V. v. Brown, 753 S.E.2d 524, 406 S.C. 626 (2014): The Supreme Court 

held that breath-test results cannot be excluded from administrative hearing on 
license suspension simply because the arresting officer fails to testify that a 
specific provision was followed and the subject waived his opportunity to challenge 
whether the breath test was administered in accordance with statutory provisions 
by first raising that challenge during closing arguments. 

 
15. Wilson v. S.C.D.M.V., 796 S.E.2d 541, 419 S.C. 203 (Ct. App. 2017): The Court 

held that under the facts of this particular case, the imposition of a suspension after 
a five-year delay is a denial of fundamental fairness in violation of due process 
when sufficient evidence of prejudice exists in the record and neither party is at 
fault for the delay. 

 
 
ENHANCEMENT OF PENALTY AND SENTENCING CASES 

 
1. State v. Smith, 276 S.C. 494, 280 S.E.2d 200 (1981): Prior uncounseled 

convictions for DUI may be used to enhance sentence for subsequent conviction 
of same offense where defendant forfeited bond for two previous convictions of 
DUI voluntarily waiving right to counsel. 

 
2. Ex parte Sarvis, 266 S.C. 15, 221 S.E.2d 108 (1975): No prejudice, requiring 
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dismissal of charge of DUI resulted from delay in trial on second violation while 
appeal of conviction on first violation was pending; fact that lack of speedy trial 
resulted in absolute determination that second violation constituted second 
offense, involving more severe punishment, was result contemplated by law. 

 
3. State v. McAbee, 220 S.C. 272, 67 S.E.2d 417 (1951): The Court held that a 

conviction as second offender not a prerequisite to conviction as third offender. 
This section does not require that a defendant shall be convicted and sentenced 
as a second offender before he can be sentenced as a third offender. It merely 
requires that there should be two previous convictions.  Thus a defendant may be 
sentenced as a third offender under this section of this law although his second 
conviction was before a magistrate and he was only tried in that court as a first 
offender. 

 
4. State v. Rush, 305 S.C. 113, 406 S.E.2d 369 (1991): The change from five-year 

period to ten-year period for sentencing period of DUI cases does not violate the 
ex post facto and due process clauses. The Court also found no equal protection 
violation, as the US Supreme court does not forbid statutory changes that 
discriminate between the rights of an earlier and later time (California v. Webster, 
430 U.S. 313 (1977)). 

 
5. State v. Edwards, 302 S.C. 492, 397 S.E.2d 88 (1990): The unambiguous 

language of the amendment indicates that the new ten-year period is to be used 
in any DUI committed on or after January 1, 1989. The statute may be applied 
retroactively. The ex post facto argument is without merit. 

 
6. State v. Dabney, 301 S.C. 271, 391 S.E.2d 563 (1990): The DUI law which 

imposes additional punishment at the time the offense was committed is 
prohibited. However, it is not a violation of the ex post facto clause for the 
legislature to enhance punishment for an offense based on a prior conviction of 
the Defendant, even if the enhancement provision was not in effect at the time of 
the previous offense (Gryger v. Burke, 334 U.S. 728 (1947)). 

 

7. State v. Chance, 304 S.C. 406, 405 S.E.2d 375 (1991) cert. denied, 112 S. Ct. 
1241, 117 L.Ed.2d 474 (1992): The Court held that “An uncounseled conviction 
constitutionally valid under Scott is valid for all purposes and, therefore, may be 
used to increase the term of imprisonment for a subsequent offense under an 
enhanced penalty statute.” The Court recognized Scott v. Illinois, 440 U.S. 367 
(1979) where the U.S. Supreme Court held that an uncounseled misdemeanor 
conviction was constitutionally valid if the offender was not actually incarcerated. 
The Court held the Scott decision valid, and since, the Defendant was not 
incarcerated for the prior offense, his enhanced punishment was not in error. 

 
8. State v. Wickenhauser, 423 S.E.2d 344 (1992): The Court held that 

Wickenhauser’s prior uncounseled DUI convictions were appropriately considered 
in determining his enhanced punishment for the subsequent conviction under State 
v. Chance, 304 S.C. 406, 405 S.E.2d 375 (1991) cert. denied, 112 S.Ct. 1241, 117 
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L.Ed.2d 474 (1992) (citing Scott v. Illinois, 440 U.S. 367, 99 S.Ct. 1158, 59 L.Ed.2d 
383 (1979)). The Court also held that the statute (Section 56-5-2940) as limiting 
offenses to those which result in a conviction, entry of a plea of guilty, nolo 
contendere, or forfeiture of bail as offenses to be considered, not redefining the 
date of the offense to mean the date of the conviction, entry of a plea of guilty, nolo 
contendere, or forfeiture of bond. Accordingly, the date of the offense remains the 
date on which the violation occurred. Thus, any violations which result in a 
conviction, entry of a plea of guilty, nolo contendere, or forfeiture of bail which occur 
within ten years of the date of the current offense are properly considered prior 
offenses. 

 
9. Section 56-5-2940 of the South Carolina Code: This section states that an entry of 

a plea of guilty or of nolo contendere or forfeiture of bail, for the violation of any law 
or ordinance of this or any other state or any municipality of this or any other state 
that prohibits any person from operating a motor vehicle while under the influence 
of intoxicating liquor, drugs, or narcotics shall constitute a prior offense for the 
purpose of any prosecution for any subsequent violation hereof. Only those 
offenses which occurred within a period of ten years including and immediately 
preceding the date of the last offense shall constitute prior offense within the 
meaning of this section. This section was amended in 1992 to correct the problem 
of not allowing out-of-state DUI convictions to be used to constitute a prior offense 
created by the holding of State v. Breech, 308 S.C. 356, 417 S.E.2d 873 (1992). 

 
10. State v. Tennyson, 445 S.E.2d 630 (1994): The Court held that in State v. Breech, 

308 S.C. 356, 417 S.E.2d 873 (1992), this Court held that Section 56-5- 2940 did 
not authorize enhanced penalties for out-of-state DUI convictions. However, the 
legislature amended Section 56-5-2940, effective on June 30, 1992, providing for 
enhanced penalties when prior convictions were from another state. Here, the DUI 
which led Appellant to plead guilty occurred on December 31, 1992. Thus, the 
circuit court had jurisdiction to accept the plea. 

 
11. Nichols v. United States, 114 S.Ct. 1921 (1994): The United States Supreme Court 

held that a sentencing court may consider a defendant’s previous uncounseled 
misdemeanor conviction in sentencing him for a subsequent offense so long as 
the previous uncounseled misdemeanor conviction did not result in a sentence of 
imprisonment. In this case, the Court overruled Baldasar v. Illinois, 446 U.S. 222, 
100 S.Ct. 1585, 64 L.Ed.2d 169 (1980). 

 

12. State v. Tisdale, 467 S.E.2d 270 (1996): The South Carolina Court of Appeals held 
that a trial court may not give a lower sentence than the mandatory sentence 
mandated by the South Carolina Legislature for a criminal offense. 

 
13. State v. Cox, 492 S.E.2d 399, 328 S.C. 371 (1997): In this case, the Department 

of Probation, Parole, and Pardon Services appealed a DUI 4th sentence of 5 years 
plus $5,000 fine suspended to 1 year plus $3,500 fine plus 3 years’ probation with 
the 1-year jail sentence to be served under house arrest and a DUS 2nd sentence 
of 60 days of house arrest to run concurrent. The S.C. Court of Appeals held that, 
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since the State did not object at the time that the sentences were imposed, the 
issue of whether the Defendant’s placement on house arrest with electronic 
monitoring violated the State’s Constitution was not preserved for appellant review. 

 
14. City of Sumter Police Dept. v. One 1992 Blue Mazda Truck, 498 S.E.2d 894 (1998 

S.C. App.): The Court held that Section 56-5-6240 provides for forfeiture where the 
Defendant has four or more convictions for DUI within a ten (10) year period. 

 
15. State v. Payne, 504 S.E.2d 335, 332 S.C. 266 (1998): The Court held that the 

Defendant has the burden of proof when the Defendant collaterally attacks a prior 
conviction which the State seeks to use under a sentence enhancement statute. 

 
16. State v. Baucom, 513 S.E.2d 112, 334 S.C. 371 (S.C. App. 1999): The South 

Carolina Supreme Court held that a pardoned conviction cannot be considered as 
a prior offense under the statute for enhancing punishment for subsequent 
convictions. 

 
17. State v. Martin (Rebecca), 534 S.E.2d 292 (2000): The Court of Appeals held the 

law cited by the Supreme Court in In re Sons, 335 S.C. 343, 517 S.E.2d 214 (1999) 
and restated that a designee may sign a uniform traffic ticket but only if the 
designee under the “direct supervision and control by the judge and that the 
signature is affixed in the judge’s presence.” In this case, the defendant could not 
have been convicted of DUI as no magistrate held a duly-constituted trial and the 
designee incorrectly noting the conviction on the ticket and ruled that the DUI 
conviction could not be reinstated. 

 
18. State v. Christopher Thomas, 372 S.C. 466, 642 S.E.2d 724 (2007): The South 

Carolina Supreme Court ruled that when a statute did not specifically prohibit the 
suspension of a sentence that the trial judge had the authority under S.C. Code 
Ann. Section 24-21-410 to suspend the minimum sentence. 

 
 
EXPERT TESTIMONY 

 
1. State v. White (Ronald), 428 S.E.2d 740 (1993): The Court held that the trial court 

correctly allowed the state’s forensic toxicologist, who qualified as an expert 
witness, to give an opinion concerning the rate at which a 150-pound man would 
eliminate alcohol and in allowing him to testify as to the effects of benzodiazepine 
when used in combination with alcohol after he admitted that different “benzos” 
have different effects and he did not know which benzodiazepine White had taken. 
White’s complaints about the toxicologist’s testimony go to the weight of the 
evidence and not to its admissibility. See State v. Nathari, 303 S.C. 188, 399 
S.E.2d 597 (Ct. App. 1990) (once a witness is qualified as an expert, any question 
regarding the adequacy of the expert’s knowledge goes to the weight of the 
testimony and not to its admissibility). 

 
2. State v. Goode, 305 S.C. 176, 406 S.E.2d 391, (1991): Qualification of a witness 
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as an expert rests in the sound discretion of the trial judge. Troopers who had 
received 12-week training at S.C. Highway Department Academy including 
specific “point of impact accident investigation” training and who had four and five 
weeks on the job experience were qualified to give expert opinion concerning the 
line of impact. 

 
3. State v. Nathari, 303 S.C. 188, 399 S.E.2d 597 (1990): The Court held that the 

testimony from the State’s forensic toxicologist was properly admitted. This 
witness’s name appeared on a witness list from the first trial on this matter and, 
the State called her as an expert in response to Nathari’s objection to the testimony 
of a lay witness on the same subject. This witness’s testimony came after her 
unchallenged qualification as an expert in the field of forensic toxicology. She 
testified as an expert in the field of forensic toxicology. She testified that the field 
of forensic toxicology deals with interpreting the results of the study of body fluids 
“for the presence of alcohol and/or other poisons.” This testimony combined with 
her educational background constituted a sufficient foundation for the disputed 
testimony. Her testimony was also clearly relevant to explain what a urine test 
might show and, consequently, why one was sought by the State. In any case, 
adequacy of an expert’s knowledge, once qualified, goes to the weight of the 
testimony, not to its admissibility. 

 
4. State v. Evans, 450 S.E.2d 47 (1994): The Court ruled that a person other than the 

declarant may not testify regarding a hypnotic exam when the testimony is offered 
for the truth of the matter asserted as stated in State v. Pierce, 263 S.C. 23, 207 
S.E.2d 414 (1974). However, Pierce does not prohibit a declarant from testifying 
according to his own recollection. The Court held that, in the future, any 
determination as to the admissibility of post-hypnotic testimony should be made in 
camera. Here, the Grandfather’s post-hypnotic recollection of the accident differed 
from his pre-hypnotic recollection only in that he was able to recall the color of the 
driver’s hair and more accurately recall the color of the truck after hypnosis. The 
Court found no error in the admission of this testimony. The Court also ruled that 
the trial court properly allowed an expert to answer a hypothetical question 
regarding the Defendant’s alleged ingestion of cocaine and alcohol prior to the 
accident. 

 
5. Kranchick v. State, 793 S.E.2d 314 (Ct. App. 2016): The Court of Appeals reversed 

a granted PCR because the overwhelming evidence that the Defendant was 
impaired at the time of the accident and failure to the Defendant’s attorney to object 
to the Forensic Toxicologist testimony did not prejudiced the outcome of the trial. 

 
6. Hamrick v. State, 426 S.C. 638, 828 S.E.2d 596 (2019): The Supreme Court held that 

trial court erred in characterizing police officer's testimony as lay opinion; trial court erred 
in failing to make necessary findings that police officer was qualified to testify as expert 
witness. 

 
FELONY DUI CASE LAW 

 
1. State v. Grampus, 288 S.C. 395, 343 S.E.2d 26 (1986): Court stated the following: 
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1) The actor drives a vehicle while under the influence of alcohol or drugs, 2) The 
actor does an act forbidden by law or neglects a duty imposed by law, 3) The act 
or neglect proximately causes great bodily harm or death to another person. The 
indictment must state with particularity the act forbidden by law or duty imposed by 
law which will be relied on by the State to support the felony driving under the 
influence charge. 

 
A common duty neglected or acts forbidden: 

 

a. Restrictions on speeding (Art. 11, Sect. 56). 
b. Driving left of center (56-5-1810 & 56-5-1880) 
c. Passing zone restrictions (56-5-1890) 
d. Following too closely (56-5-1930) 
e. Right of way restrictions (Art 17, Sec. 56) 
f. Reckless driving (56-5-2920) 
g. Drivers to exercise due care (56-5-3230) 

 
2. State v. Webb, 301 S.C. 66, 389 S.E.2d 664 (1990): The enactment of section 56-

5-2945, creating the offense of Felony DUI, did not repeal by implication the 
offense of murder caused by the operation of a motor vehicle. Felony DUI requires 
proof that the vehicle was operated by a person who was under the influence; 
malice is not an element of Felony DUI. Murder, on the other hand, requires a 
showing of malice. While evidence of intoxication may be used to establish malice, 
murder arising out of the operation of a motor vehicle does not require proof that 
the driver was under the influence. Since these offenses require different elements, 
they are distinct offenses and, therefore, Felony DUI does not supplant the offense 
of murder caused by the use of a motor vehicle. 

 
3. State v. Cribb, 426 S.E.2d 306 (1992): The Court held that the trial judge was 

correct in ruling that section 56-5-2950 is inapplicable to pre-arrest DUI 
investigations and that reckless driving is not a lesser included offense of Felony 
DUI. Also, the Court overruled State v. King, 289 S.C. 371, 346 S.E.2d 323 (1986) 
and held that reckless homicide and involuntary manslaughter are not lesser 
included offenses of Felony DUI. 

 
4. Davis v. South Carolina Dept. of Public Safety, 328 S.C. 578, 493 S.E.2d 871 

(1999): The South Carolina Supreme Court held that “Term of Imprisonment” as 
used in portion of the Felony driving under the influence (Felony DUI) statute which 
provides that a driver’s license of any person convicted thereunder shall be 
suspended for a period to include any term of imprisonment plus three years, 
means non-fine part of the criminal sentence, and includes suspended portions, 
probation or parole periods, and supervised furlough; it is not limited to period of 
actual incarceration. 

 
5. State v. Long, 363 S.C. 360, 610 S.E.2d 809 (2005): The South Carolina Supreme 

Court ruled that a law enforcement officer, under S.C. Code Ann. Section 56-5-
2946, order a Felony DUI suspect to submit to a blood-alcohol test without first 
offering a breath test. 
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6. State v. Cuevas, 365 S.C. 198, 616 S.E.2d 718 (2005 S.C. App.): The South 

Carolina Court of Appeals held under S.C. Code Ann. Section 56-5-2946 that a 
defendant charged with Felony DUI does not have a right to refuse a breath test 
along with a blood-alcohol test and/or urine test. 

 
7. State v. Rikard, 371 S.C. 295, 638 S.E.2d 72 (2006 S.C. App.): The defendant 

argued that the trial judge erred by refusing to allow her to withdraw her guilty plea 
because she did not admit to the facts presented by the State at her plea hearing. 
She also argued that the State indicated on the sentencing sheet that it would not 
make any recommendation about her sentence, but the State did request the 
maximum sentence at the hearing. The Court found that the judge did not err by 
not allowing her to withdraw her guilty plea. The Solicitor provided a sufficient 
factual basis to support each of the charges. The defendant did not raise any 
objection to the facts given by the Solicitor. As to the sentencing sheet, either party 
was free to request a favorable sentence. The judge did not abuse his discretion 
when he declined to impose the maximum sentence on each charge to run 
concurrently. 

 
8. State v. Batchelor, 377 S.C. 341, 661 S.E.2d 58 (2008): The South Carolina 

Supreme Court ruled that Felony driving under the influence (FDUI) is subject to 
accomplice liability based on a factual scenario that includes evidence of aiding 
and abetting. Indictments charging defendant as a principal for Felony DUI, when 
there was no evidence that defendant was the driver of the vehicle, did not result 
in a material variance in proof; Felony DUI was subject to accomplice liability based 
on evidence of defendant’s aiding and abetting, and an accomplice could be 
indicted as a principal. 

 
9. State v. William Martin, 391 S.C. 508, 706 S.E.2d 40 (Ct. App. 2011): The S.C. 

Court of Appeals held that the victim’s decision to forgo further use of an artificial 
respirator cannot be intervening cause of death to relieve defendant Martin of 
liability under these facts. Because direct evidence exists reasonably tending to 
prove Martin proximately caused the victim’s death, the trial judge properly denied 
defendant’s motion for a directed verdict. 

 
 
HABITUAL TRAFFIC OFFENDER CASES 

 
1. State v. Goodman, 304 S.C. 170, 403 S.E.2d 320 (1991): The South Carolina 

Court of Appeals held that there is no indication that the Legislature intended to 
require an administrative determination of habitual traffic offender status where 
there was a prior judicial determination in this case. 

 
2. State v. Johnson (Willie), 299 S.C. 130, 382 S.E.2d 909 (1989): In Grampus and 

Carter, we interpreted Vitale as providing an alternative to the traditional 
Blockburger test for determining double jeopardy claims in successive prosecution 
cases. The Vitale test, focusing upon the actual proof at trial, provides that if in the 
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second prosecution, the State relies solely upon the identical proof as in the first, 
a substantial claim of double jeopardy is raised. Under Vitale no double jeopardy 
violation is present in the current case. Proof of Driving under Suspension (DUS), 
for which Johnson forfeited bond, involves the operating of a motor vehicle while 
one’s driver’s license has been canceled, suspended or revoked by the Highway 
Department. Proof of Habitual Traffic Offender (HTO) involves operating a vehicle 
while a judgment of a court prohibiting operation remains in effect. The State would 
not rely upon the same proof for each charge.  Therefore, there is no double 
jeopardy when DUS and HTO are charged at the same time. 

 
3. S.C.D.M.V. v. Blackwell, 698 S.E.2d 770 (2010): The South Carolina Supreme 

Court held that Driving with an Unlawful Alcohol Concentration (DUAC) constitutes 
a major violation under the Habitual Traffic Offender (HTO) statute. 

 
4. Davis v. S.C.D.M.V., 420 S.C. 98, 800 S.E.2d (Ct. App. 2018): The South 

Carolina Court of Appeals held that six-year delay between driver’s third conviction 
for driving under suspension, and imposition of five-year suspension by DMV, 
violated driver’s right to due process and was fundamentally unfair. 

 
5. S.C.D.M.V. v. Dover, 423 S.C. 153, 813 S.E.2d 532 (Ct. App. 2018): The South 

Carolina Court of Appeals ruled that a motorist’s out-of-state reckless driving 
conviction did not constitute a major violation requiring motorist’s driver’s license 
to be suspended under the habitual offender statute. 

 
 
HORIZONTAL GAZE NYSTAGMUS CASES 

 
1. State v. Bresson, 554 N.E.2d 1330, 47 Cr.L 1257 (1990 Ohio): The Ohio Supreme 

Court ruled that the test results can be introduced by a properly trained police 
officer who administered the test in a generally accepted manner. If this is done to 
the satisfaction of the trial court, there is no need for expert testimony on the 
scientific basis for the procedure. The Court stated: “the HGN test has been shown 
to be a reliable indicator of BAC (blood-alcohol concentration) levels. Accordingly, 
results of this test are admissible so long as the proper foundation has been shown 
both as to the officer’s training and ability to administer the test and as to the actual 
technique used by the officer in administering the test.” The test results, however, 
are only admissible, the Court’s cautioned, on the issue of probable cause for the 
defendant’s arrest and as evidence of being under the influence, not for the 
defendant’s alleged actual blood-alcohol concentration. This is because the test—
like all field sobriety tests—is a qualitative test (presence of alcohol impairment), 
not a quantitative test (specific BAC). 

 
2. State v. Murphy, 451 N.W.2d 154, Cr.L 1427 (1990 Iowa): The Court ruled that a 

police officer who has been properly trained on the use of the field sobriety test 
called “horizontal gaze nystagmus” (HGN), which measures the movement of a 
subject’s eyes and relates this to degrees of intoxication, may testify to the test 
results without the need for scientific evidence on the reliability of the test. The 
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Court declared that HGN is the same as any other field sobriety test as evidence 
and, therefore, requires no scientific foundation for the test results. The test 
measures “objective signs of intoxication” and is not inherently susceptible to 
yielding erroneous data. The Court considered the simplicity of the test, the ease 
with which the test is administered by officers, and the ease with which the test 
results are evaluated by the officer. 

 
3. State v. Sullivan, 426 S.E.2d 766 (1993): The Court held that evidence resulting 

from HGN tests, as from other field sobriety tests, is admissible when the HGN test 
was used to elicit objective manifestations of soberness or insobriety. We hold that 
evidence arising from HGN tests is not conclusive proof of DUI. A positive HGN 
test result is to be regarded as merely circumstantial evidence of DUI. Furthermore, 
HGN tests shall not be constituting evidence to establish a specific degree of blood 
alcohol content. 

 
 
ID CASES 

 
1. State v. Moore, 308 S.C. 349, 417 S.E.2d 869 (1992): The South Carolina 

Supreme Court held that they agreed with those cases which hold that the 
constitutional provision that no person shall be compelled to be a witness against 
himself, is not violated by compelling the defendant to stand up for the purpose of 
identification. . . It is the right of the prosecution to have the defendant in the view 
of the presiding judge and jury, and the counsel engaged at trial. State v. 
 O’Neal, 210 S.C.  305, 310-311, 42 S.E.2d 523, 525 (1947). Constitutional 
safeguards are invaded only when the defendant is required to give testimonial 
evidence against himself. They do not extend to the refusal by a defendant to 
reveal those physical traits that may be made by ordinary observation. Accordingly, 
under the facts of this case, we hold that Moore did not have a right not to be 
present at trial in order to preclude any in-court identification of him by the State’s 
witnesses. 

 
2. State v. Johnson (Rantley), 427 S.E.2d 718 (1993): The court held that the conduct 

of trial, including the admission and rejection of testimony, is largely within the trial 
judge’s sound discretion, the exercise of which will not be disturbed on appeal 
absent and abuse of such discretion or the commission of legal error which results 
in prejudice for appellant. State v. Gregory, 198 S.C. 98, 16 S.E.2d 532 (1941). A 
criminal defendant may be deprived of due process of law by an identification 
procedure that is unnecessarily suggestive and conducive to irreparable mistaken 
identification. Stovall v. Denno, 388 U.S. 293 (1967). Furthermore, single person 
show ups are particularly disfavored in the law.  Id.  An identification, however, 
may be reliable even when the procedure is suggestive, depending on the totality 
of the circumstances. Neil v. Biggers, 409 U.S. 188 (1972); State v. Gambrell, 274 
S.C. 587, 266 S.E.2d 78 (1980). The factors to be considered in evaluating the 
totality of the circumstances include: The opportunity of the witness to view the 
criminal at the time of the crime, the witness’s degree of attention, the accuracy of 
the witness’s prior description of the criminal, the level of certainty demonstrated 
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by the witness at that confrontation, and the length of time between the crime and 
the confrontation. Neil, 409 U.S. at 199; State v. Stewart, 275 S.C. 447, 272 S.E.2d 
628 (1980). The trial judge found, and the Court agreed, that the short time 
between the two events support the reliability of the identification. See State v. 
Stewart, 275 S.C. 447, 272 S.E.2d 628 (1980) (The Supreme Court held in-court 
identification reliable based on testimony of witness who viewed perpetrator for 5 
to 7 seconds and identified defendant in a photo line-up two weeks later). The 
Court held “that the evidence supports the factual finding of the judge on the 
suggestiveness of the show-up and, therefore, the trial judge did not err or abuse 
his discretion in admitting the testimony.” citing State v. Dixon, 284 S.C. 526, 328 
S.E.2d 89 (Ct. App. 1985). 

 
3. State v. Dyer, 431 S.E.2d 576 (1993): The Court held that the State properly 

established the identity of the offender based on the following facts of the case. 
Appellant had no co-defendants and was present at trial. The witnesses for the 
State were the officer who stopped appellant, administered field sobriety tests, and 
arrested her, and the officer who administered the breathalyzer test. Appellant was 
not physically identified by either witness as the person who was apprehended and 
tested. She argues that the State failed to prove the identity of the perpetrator, an 
essential element of the offense. 

 
The Court held that during the testimony, neither witness actually pointed to 
appellant and stated she was the offender. Nevertheless, both officers repeatedly 
referred to appellant by name as they described the incident. One officer also 
spoke of his observation of “the defendant’s” condition. Appellant did not argue 
that she is not in fact Robin Dyer or that she was not the defendant in this case. 
Therefore, it was a question of the weight of the evidence. In spite of the fact that 
the weight would have been greater had appellant been physically identified in 
court as the offender, the Court held there was sufficient evidence of her identity 
to support the conviction. Preston v. State, 259 Ind. 353, 287 N.E.2d 347 (1972); 
State v. Russell, 135 N.J.S. 154, 342 A.2d 884 (1975). 

 
 

IMPLIED CONSENT CASES 
 
1. State v. Martin, 275 S.C. 141, 268 S.E.2d 105 (1980): Defendant is lawfully 

arrested and impliedly gives consent to breathalyzer test where officer arriving at 
scene of accident finds two cars, each damaged by other, and defendant, the 
admitted driver of one car, is highly intoxicated. 

 
2. Summersell v. South Carolina Dept. of Public Safety, 522 S.E.2d 144, 337 S.C. 19 

(1999). In the case of Summersell v. South Carolina Dept. of Public Safety, 522 
S.E.2d 144, 337 S.C. 19 (1999) The South Carolina Court of Appeals held that 
hearsay evidence can be presented during an administrative hearing concerning 
the Department of Public Safety’s suspension of a defendant’s driving privileges 
based upon the defendant’s refusal to submit to the breathalyzer test. The Court 
also held that the administrative hearing must be limited to the issues of whether 



31  

the person was placed under arrest, whether the person had been informed that 
he did not have to take the test but that his privilege to drive would be suspended 
or denied if he refused to submit to the test, and whether he refused to submit 
to the test upon the request of the officer. The South Carolina Supreme Court 
heard the case on writ of certiorari and denied the Defendant’s writ of certiorari 
except the issue on the admissibility of hearsay testimony in an administrative 
proceeding. The Supreme Court vacated the Court of Appeals ruling on allowing 
hearsay testimony to be presented in administrative hearings. The issue was not 
addressed in the appeal to the circuit court, therefore, the Supreme Court held that 
the Court of Appeals should not have addressed this issue. 

 
3. Starnes v.  S.C.D.P.S., 342 S.C.  216, 535 S.E.2d   665 (2000):  The South 

Carolina Court of Appeals ruled that the S.C.D.P.S. must follow the ten-day 
requirements to hold administrative hearings on breath tests and issue written 
orders on the decisions of the hearing officers within thirty-days. 

 
4. State v. Henderson, 347 S.C. 148, 553 S.E.2d 462 (2001): The Court of Appeals 

found that the defendant can stipulate that they were properly given their implied 
consent rights by law enforcement for datamaster testing. Once the defendant 
stipulates, the prosecution cannot state the part of the implied consent warning 
that states, “You have the right to additional independent tests. Whether you take 
this breath test or not you will be given reasonable assistance in contacting a 
qualified person of your own choosing to conduct any additional tests.” 

 
5. State v. Bull, 350 S.C. 58, 564 S.E.2d 351 (Ct. App. 2002): Our Court of Appeals 

held that the State complied with the notice provision of Implied Consent statute 
governing testing for alcohol and drugs, even though the written report the State 
provided during discovery failed to disclose the time defendant’s blood sample was 
actually tested; the purpose of the statute was to provide for reciprocal discovery 
between the State and defendant as to the time and results of alcohol and drug 
tests, the time the statute was concerned with was the time of the administration 
of the test to the defendant rather than the time the sample was tested in the lab, 
and the report provided to the defendant stated the time the test was administrated 
to the defendant. 

 
6. Sponar v. S.C.D.P.S., 361 S.C. 35, 603 S.E.2d 412 (Ct. App. 2004): In this case, 

the driver was arrest for DUI and he asked the officer if he would still go to jail if he 
took the breath test. The officer stated that it did not matter because he would be 
jailed either was. The driver refused to take the test. The Court of Appeals held 
that the officer’s statement was not incorrect, as a driver could have a blood alcohol 
concentration or .05 percent or lower yet still be held for being under the influence 
of some other intoxicant. Further, the officer’s statement that he would jail the driver 
whether or not he took the test was true, regardless of whether such detention 
would have been legal, and he did not attempt to trick the driver. 

 
7. City of Florence v. Jordan, 607 S.E.2d 86 (S.C. App. 2004): The South Carolina 

Court of Appeals held that the advising officer’s failure to circle the word “breath” 
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on a pre-printed advisement of implied consent rights from before a datamaster 
test was given to a defendant did not violate the implied consent statute or render 
the breath test results inadmissible. 

 
8. State v. Haase, 367 S.C. 264, 625 S.E.2d 634 (2006): The South Carolina 

Supreme Court ruled that law enforcement by giving a defendant her implied 
consent warnings prior to her refusal of the breath test, though the warnings were 
not given at the arrest site, complied with the requirements of South Carolina Code 
Ann. Section 56-4-2934 and would not be a violation. 

 
9.  Taylor v. SCDMV, 382 S.C. 567, 677 S.E.2d 588 (2009): The South Carolina 

Supreme Court review a decision of the Court of Appeals (Taylor v. SCDMV, 368 
S.C. 33, 627 S.E.2d 751 (2006 Ct. App)) and affirmed their ruling. The Court stated 
that a police officer read the implied consent form aloud to the driver. However, the 
officer did not provide the driver with a written copy of the form.  The driver refused 
to give a blood sample and refused to sign the implied consent form. His license 
was suspended for 90 days. The Court held that the DMV may use a prejudice 
analysis. The Court held that it is undisputed that Taylor was advised of the implied 
consent warning and there was no prejudice from the officer’s lack of written notice. 

 
10. Carroll v. S.C.D.M.V., 388 S.C. 39, 693 S.E.2d 430 (Ct. App. 2010) The Court 

followed the holding in Taylor v. SCDMV, 382 S.C. 567, 677 S.E.2d 588 (2009) set 
by our Supreme Court and stated that “our (SC)Supreme Court held the "in writing" 
requirement was merely one of four factors to examine "with an eye toward 
prejudice" pursuant to section 56-5-2951(F). Taylor II, 382 S.C. at 571, 677 S.E.2d  
at 590. They further noted "[I]f the Legislature had intended the lack of written 
notice (or any other factor) to be a fatal defect, it could have said so in the statute." 
Id. at 570, 677 S.E.2d at 590 (citation omitted). The Supreme Court found this court 
"properly applied a prejudice analysis" and correctly found no prejudice resulted 
from the lack of written notice when Taylor was verbally advised of the implied 
consent warning. Id. at 571, 677 S.E.2d at 590” 

 

11. S.C.D.M.V. v. McCarson, 391 S.C. 136, 705 S.E.2d 425 (2011)- The South 
Carolina Supreme Court held that an officer may not present hearsay testimony to 
circumvent the well-established rules against hearsay in a driver’s license 
suspension hearing. 

 
12. Chisolm v. S.C.D.M.V., 402 S.C. 593, 741 S.E.2d 42 (Ct. App. 2013): The 

arresting officer testified that the defendant blew for 1 minute and 53 seconds and 
the datamaster indicted that a steady tone was produced by the breath of the 
defendant.  The arresting officer testified at the administrative hearing that he had 
“no clue” why the instrument would not register her sample that the data master 
“just didn’t read it.” The datamaster didn’t come up with any errors and the arresting 
officer when ahead and marked the defendant refused the test. The South 
Carolina Court of Appeals stated that the record and the videotape showed 
that the defendant wanted to take the breath test and offered to take a second test. 
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The Court ruled that the evidence was insufficient to support a finding that the 
licensee (defendant) refused to take an alcohol breath test. 

 
12. Birchfield v. North Dakota, 136 S.Ct. 2160 (2016): The United State Supreme Court 

held that The Fourth Amendment permits warrantless breath tests incident to 
arrests for drunk driving but not warrantless blood tests. 

 
13. Mitchell v Wisconsin, 139 S.Ct. 2525 (2019): The United States Supreme Court 

held that the exigent-circumstances exception to Fourth Amendment’s warrant 
requirement almost always permits blood test without a warrant where the driver 
suspected of drunk driving is unconscious and therefore cannot be given a breath 
test. 

 
14. Sanders v. S.C.D.M.V., 426 S.C. 21, 824 S.E.2d 454 (Ct. App. 2019) and 431 S.C. 

374, 848 S.E.2d 768 (2020):  The South Carolina Supreme Court upheld the Court 
of Appeals ruling that testimony by the Officer of his observations that the nurse in 
the hospital ER was sufficient to support the finding that the nurse was licensed 
medical personnel under the implied consent statute and was not hearsay 
concerning her advice that the defendant was not able to take a breath test.  The 
Court of Appeals held that Sanders sought review of decision of the Administrative 
Law Court (ALC), affirming suspension of motorist's license by the Department of 
Motor Vehicles (DMV), Office of Motor Vehicle Hearings (OMVH), for refusal to give 
blood sample. The Court stated  that substantial evidence supported determination 
that arresting officer obtained opinion of licensed medical personnel that motorist 
was incapable of giving a breath sample, for purposes of implied consent; nurse's 
statements made to police officer did not constitute hearsay because they were 
introduced to show that the arresting officer received this information that Sanders 
could not provide a breath sample from a licensed medical professional under 
Section 56-5- 2950(A) and made the decision to request a blood sample; and nurse 
was not required under implied consent statute to appear to testify regarding 
reasons for her opinion. 

 
 
INDICTMENTS 

 
1. Hopkins v. State, 451 S.E.2d 389 (1994): The Court held that an indictment may 

be amended provided the nature of the offense charged is not changed. In this 
case, the change of the charge from Felony DUI (Great Bodily Injury) to Felony 
DUI (Death) elevated the offense from one carrying a maximum of ten (10) years 
imprisonment to twenty-five (25) years imprisonment. The nature of the offense 
was changed because of the increased punishment of the Felony DUI (Death) 
charge. Therefore, the trial court did not have jurisdiction to hear the plea unless 
there was a new indictment, a waiver of presentment, or unless the charge was a 
lesser included offense of the crime charged in the indictment. None of these three 
things were done in this case. 

 
2. State v. White (Charlie Lee), 338 S.C. 561, 525 S.E.2d 261 (Ct. App. 1999): The 
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Defendant was tried for Driving Under the Influence Second Offense and was 
convicted. The indictment on this case was given to the jury during deliberations 
without redacting the phrase “such not being the first offense within a period of 
ten years including and immediately preceding the foregoing date.” The State and 
the Defendant had stipulated to the matter of jurisdiction during the trial. The Court 
of Appeals held that the issue was not properly preserved for review because the 
Defendant failed to raise it to the trial court in any way. The Court also stated that 
although the statute (Section 56-5-2980) forbids including language within an 
indictment of an accused’s conviction of a prior offense when the accused and the 
solicitor stipulate “that the charge constitutes a second or further offense, “nothing 
within the statute divests the court of subject matter jurisdiction to determine the 
issues involved in the case if the language is not removed from the indictment. We, 
of course, must take the statute as we find it, giving effect to the legislative intent 
as expressed in its language. We cannot under our power of construction supply 
an omission in the statute. At most, the stipulation rendered the language in 
question unnecessary language. The Court upheld the conviction. 

 
3. State v. Knuckles, 354 S.C. 626, 583 S.E.2d 51 (2003): Our Supreme Court 

reversed the Court of Appeals and held that the corpus delicti of DUI is defined as 
(1) driving a vehicle; (2) within this state; and (3) while under the influence of 
intoxicating liquors or drugs. The statutory inclusion of “materially and appreciably 
impaired” does not change the corpus delicti of the crime. The Court found the 
indictment to be sufficient to confer jurisdiction on the circuit court. Overruled 
partially by State v. Gentry, 363 S.C.93, 610 S.E.2d 494 (2005). 

 

4. State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005): The South Carolina Supreme 
Court held that the indictment is a notice document. A challenge to the indictment 
on the ground of insufficiency must be made before the jury is sworn as provided 
by Section 17-19-90 of the South Carolina Code of Laws. If the objection is timely 
made, the circuit court should judge the sufficiency of the indictment by determining 
whether (1) the offense is stated with sufficient certainty and particularity to enable 
the court to know what judgment to pronounce, and the defendant to know what 
he is called upon to answer and whether he may plead an acquittal or conviction 
thereon; and (2) whether it apprises the defendant of the elements of the offense 
that is intended to be charged. In determining whether an indictment meets the 
sufficiency standard, the court must look at the indictment with a practical eye in 
view of all the surrounding circumstances. Further, whether the indictment could 
be more definite or certain is irrelevant. 

 
 
JURISDICTION CASES 

 
1. Tyler v. State, 247 S.C. 34, 145 S.E.2d 434 (1965): The Court of General Sessions 

is without jurisdiction of a prosecution for a first violation of a DUI offense, because 
of the punishment which is prescribed. Therefore, the allegation of the indictment 
that crime charged was a second or subsequent offense is necessary to show the 
jurisdiction of the court. 
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2. State v. Mitchell, 220 S.C. 433, 658 S.E.2d 350 (1951) and Tyler v. State, 247 

S.C. 34, 145 S.E.2d 434 (1965): The allegation in the indictment of prior offenses, 
does not constitute prejudice which permits a motion to quash an indictment 
because it puts the defendant’s character in issue. Section 56-5-2980 of the Code 
provides for the stipulation with the solicitor that the charge constitutes a second 
or subsequent offense, in which event, that allegation shall be removed from the 
indictment. Where a defendant fails to avail himself of the provisions of the statute, 
a solicitor must introduce evidence of prior convictions. 

 
3. State v. Anderson, 458 S.E.2d 56 (1995): The South Carolina Court of Appeals 

held that DUI, DUS, and Violation of the Habitual Traffic Offender charges against 
the same defendant can be tried together. 

 
4. City of Camden v. Brassell, 486 S.E.2d 492 (1997): The South Carolina Court of 

Appeals held that DUI, first offense, under Section 56-5-2930 of the South Carolina 
Code of Laws is a “traffic violation” pursuant to Section 20-7-410. Thus, here, the 
municipal court had concurrent jurisdiction with the family court to hear the DUI 
case. 

 
5. State v.  McAteer, 340 S.C.  664, 532 S.E.2d 865 ( S.C.  2000):  The South 

Carolina Supreme Court reversed the decision of the South Carolina Court of 
Appeals and ruled that there is no common law right to make warrantless citizen’s 
arrests of any kind and that such rights as exist are created by statute in South 
Carolina. The Court held a DUI arrest made by a police officer outside of his 
jurisdiction unlawful. 

 
6.    State v. Alexander, 424 S.C. 270, 818 S.E.2d 455 (2018): The South Carolina 

Supreme    Court stated that Where a law enforcement officer receives a call 
through his dispatch center from 911 communications regarding an incident 
believed to be within or immediately adjacent to his jurisdiction, the officer has the 
statutory authority to respond, assess the situation, and, if necessary, detain the 
subject where the incident location lies outside of the responding officer's 
jurisdiction.  Case referred to S.C. Code Ann. § 17-13-45. 

 
 
KIND OF VEHICLES IN DUI CASES 

 
1.  State v. Singleton, 460 S.E.2d 573 (1995): The Supreme Court ruled that the 

General Assembly intended to include a moped as a vehicle subject to the DUI 
statute under Section 56-5-2930). 

 
 
PERSONAL OPINION ON INTOXICATION CASES 

 
1. State v. Ramey, 221 S.C. 10, 68 S.E.2d 634, (1952) and State v. Stockman, 82 

S.C. 388, 64 S.E. 595 (1909): It is well settled law in South Carolina that a lay 
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witness may testify whether or not in his opinion a person was drunk or sober on 
a given occasion when he observed that person, and the weight of such 
testimony is for determination by the jury. 

 
2. State v. Petit, 142 S.E. 725 (1928): A witness, in a position to know, may give his 

opinion as to sobriety or intoxication of a person at a given time, if the evidence is 
otherwise competent. 

 
3. State v. Nathari, 303 S.C. 188, 399 S.E.2d 597 (1990): The Court held that 

“zombie” testimony was elicited from a lay witness whom Nathari ran off the road 
prior to striking the victims. The witness observed Nathari’s face and noted his 
eyes were “like slits.” This witness set forth a factual basis for her opinion. The trial 
judge committed no error. See State v. Stockman, 82 S.C. 388, 64 S.E.2d 595 
(1909). This testimony is clearly relevant as it is circumstantial evidence from which 
the jury could infer that the defendant was under the influence of alcohol, other 
drugs, or a combination of the two. 

 
 
PROBABLE CAUSE CASES 

 
1. State v. Parker, 271 S.C. 159, 245 S.E.2d 904 (1978): Failure to drive on right side 

of roadway as probable cause for arrest in a prosecution for driving a motor vehicle 
while under the influence of intoxicating liquor; the fact that the arresting officer 
personally observed defendant driving across the middle of a two-lane road was 
itself sufficient to justify stopping and arresting him. 

 
2. State v. Gilliam, 270 S.C. 345, 242 S.E.2d 410 (1978): Evidence was sufficient to 

support submission of case to jury where (1) defendant, charged with DUI, was 
discovered alone on passenger side of wrecked automobile, (2) tow truck operator 
testified defendant appeared to be under influence, (3) defendant admitted driving 
automobile when interviewed at hospital, and (4) open bottle of alcoholic beverage 
was found in automobile. 

 
3. State v. Douglas, 245 S.C. 83, 138 S.E.2d 845 (1964): Evidence justified refusal 

to direct verdict of not guilty. The testimony of the arresting officer that he observed 
the defendant operating his automobile from one side of the road to the other; that 
at the time of the arrest the defendant had a strong odor of alcohol about him and 
could not stand or walk without assistance; and that his speech, both as to clarity 
and coherence, was affected, was sufficient to justify the refusal of the trial court 
to direct a verdict of not guilty. 

 
4. State v. Sawyer, 283 S.C. 127, 322 S.E.2d 449 (1984): Test is admissible despite 

the fact that officer did not see defendant drive. Defendant admitted he was the 
driver. 

 
5. State v. Goodstein, 278 S.C. 125, 292 S.E.2d 791 (1982): The Court held that an 

arresting officer had probable cause to stop a defendant for speeding and, upon 
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observing the defendant’s physical condition, to arrest him for driving his 
automobile while under the influence of intoxications. 

 
6. City of Orangeburg v. Carter, 303 S.C. 290, 400 S.E.2d 140 (1990): The Court held 

that when an officer observed a defendant make an improper left turn within the 
city limits of Orangeburg that probable cause was established to make a traffic 
stop. 

 
7. State v. White (Ronald), 428 S.E.2d 740 (1993): The Court held that White’s 

assertion that the trial judge erred in not granting him a directed verdict based on 
his contention that there was no proof of the corpus delicti of the Felony DUI 
offense other than his own inculpatory statements had no merit. The Court ruled 
that separate and apart from White’s inculpatory statements, the evidence of the 
case, when viewed in the light most favorable to the State [State v. Butler, 277 
S.C. 543, 290 S.E.2d 420 (1982)], established proof aliunde of the corpus delicti, 
albeit circumstantially for the most part. The precise questions of whether White 
drove the motor vehicle in question while under the influence of alcohol or drugs; 
whether he either did an act forbidden by law or neglected a duty imposed by law; 
and whether either his act or neglect caused Terry’s death, were matters properly 
left to the jury. State v. Morgan, 282 S.C. 409, 319 S.E.2d 335 (1984) (in a 
prosecution for driving a motor vehicle while under the influence of alcohol or 
drugs, the questions of whether a defendant was under the influence and whether 
he was the driver of the vehicle in question presented issues for the jury.) 

 
8. State v. Weaver, 265 S.C. 130, 217 S.E.2d 31 (1975): The South Carolina 

Supreme Court held that an officer does have the power and authority to arrest 
without a warrant those who have committed a violation of the criminal laws of this 
State within the view of such officer. When an officer has a right to make an arrest, 
he may use whatever force is reasonably necessary to apprehend the offender or 
effect the arrest. 

 
9. Town of Mount Pleasant v. Jones, 516 S.E.2d 468 (S.C. App. 1999): The South 

Carolina Court of Appeals stated that our Supreme Court has repeatedly held that 
an illegal arrest does not preclude the subsequent prosecution or conviction of a 
defendant for the offense charged. In this case where a volunteer fireman and 
private detective made an illegal citizen’s arrest does not impose any jurisdictional 
bar to the subsequent prosecution of the Defendant for DUI. The Court held that 
the Defendant’s charge for driving under the influence should not have been 
dismissed because of an illegal citizen’s arrest. 

 
The Defendant argued on appeal that the illegal citizen’s arrest should have 
caused any evidence found by the State’s agents or officers inadmissible because 
of the exclusionary rule of evidence (fruit of the poison tree). The Court ruled that 
the Fourth Amendment protection only apply to the action of the responding officer 
and not to a private citizen such as the volunteer fireman. 
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Therefore, the volunteer fireman’s action was that of a purely private citizen and, 
as a result, the exclusionary rule is inapplicable. Thus, any evidence obtained as 
a result of the volunteer fireman’s arrest should not be excluded at the Defendant’s 
trial. 

 
10. State v. Nelson, 519 S.E.2d 786 (1999): The South Carolina Court of Appeals held 

that a traffic stop is a limited seizure more like an investigative detention than a 
custodial arrest. In this case, the Defendant was visiting a client in the Myrtle Beach 
area. He was in his jeep speaking to the client and his dog jumped out of his jeep. 
The dog went on a neighbor’s yard and the neighbor asked the defendant to catch 
his dog and to leave. The neighbor stated that the Defendant yelled at him and 
possibly “cussed” him. The neighbor called the police. The defendant captured his 
dog and drove away. 

 
Officer Hadden arrived shortly at the scene and talked to the neighbor. Officer 
Hadden also wanted to hear the defendant’s side of the story and went to find the 
defendant. Officer Hadden found the Defendant at a stop sign and pulled up behind 
him and “hit his high beams several times.” Officer Hadden stated that the 
Defendant rolled through the stop sign without coming to a complete stop and 
turned right at a high rate of speed. The Defendant was also probably driving at a 
speed of 35 m.p.h. in a 25 m.p.h. speed zone. Officer Hadden turned on his blue 
lights to make a traffic stop. The Defendant initially refused to stop. 

 
The Defendant finally made a “hard” stop. The Officer approached the jeep and 
asked the Defendant to hang up his car phone, turn off his vehicle, and step to the 
rear of the vehicle. The Defendant refused. Officer Hadden took the phone out of 
the Defendant’s hand and escorted him to the rear of the vehicle. The Officer 
smelled the odor of alcohol and asked the Defendant to participate in a field 
sobriety test. The Defendant refused. The Officer placed the Defendant under 
arrest for DUI due to his driving and the odor of alcohol (alcoholic beverage). The 
Defendant later refused a breathalyzer test. The BA operator also confirmed the 
odor of alcohol (alcoholic beverage). 

 
The Myrtle Beach City Court gave notice to the Defendant to appear on August 21, 
1996 for trial. The Defendant or his attorney did not appear and the Defendant’s 
bond was subsequently forfeited, and he was convicted without a jury for DUI. On 
August 28, 1996, the Defendant made a motion to have his conviction reopened 
based on confusion between his attorney and the Court. The conviction was 
reversed and remanded for a new trial. The Defendant moved for a directed verdict 
of not guilty at the beginning of the second trial because the second trial subjected 
him to Double Jeopardy. The Defendant also made a motion to dismiss based on 
the argument that the officer did not have probable cause or reasonable suspicion 
to initiate the traffic stop. The Court denied both motions and the Defendant was 
later convicted of DUI. 
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The Court held that in this case, even assuming Officer Hadden’s initial attempt to 
stop the Defendant was unlawful, the Defendant’s acts of running the stop sign 
and speeding through the neighborhood constituted new and distinct crimes for 
which Officer Hadden had probable cause to stop the Defendant. Thus, any 
evidence lawfully obtained as a result of the stop was admissible at the 
Defendant’s trial. 

 
The Court also ruled that it is well established that where a verdict is set aside by 
a defendant’s own motion and a new trial granted, the defendant may be again 
tried for the offense. In this case, the first conviction was not reversed or vacated 
because the evidence was insufficient to support the conviction. Rather, the 
reversal was sought and granted on Defendant’s own arguments that his attorneys 
were confused about when to appear before the municipal court. Therefore, the 
Defendant’s retrial did not violate Double Jeopardy. 

 
11. Lapp v. S.C.D.M.V., 692 S.E. 2d 565 (Ct. App. 2010):  The court of appeals held 

that the officer had probable cause to arrest the driver for DUI. The driver, who 
smelled strongly of alcohol, admitted to the officer that she had struck two vehicles, 
and she refused to take a field sobriety test. Because the driver was still sitting in 
her vehicle at the scene of the accident, it was reasonable for the officer to 
conclude that the accident had recently occurred and that the driver had freshly 
committed the crime of DUI. The officer did not violate § 56-5-6170 by arresting 
the driver for DUI. He arrested the driver based on his reasonable belief that she 
had committed the offense of DUI, which constituted a violation of the law under 
S.C. Code Ann. § 56-5-2930(A) (Supp. 2009). 

 
 

REASONABLE ASSISTANCE FOR ADDITIONAL TESTS CASES 
 
1. State v. Wickenhauser, 423 S.E.2d 344 (1992): The Court held that Wickenhauser 

underwent an independent blood alcohol test in compliance with the statute and it 
was undisputed that he took custody of a blood sample. It was concluded that 
Wickenhauser received aid sufficient to constitute reasonable assistance under 
Section 56-5-2950(a). Whether this assistance was subsequently negated by the 
acts of the law enforcement personnel presented an issue of fact for the 
determination of the jury. State v. Bullock, 235 S.C. 356, 111 S.E.2d 657 (1959) 
overruled on other grounds, State v. Torrence, 305 S.C. 45, 406 S.E.2d 315 
(1991). 

 
2. State v. Pipkin, 294 S.C. 336, 364 S.E.2d 464 (1988): The Court held the failure to 

provide reasonable assistance requires a suppression of both the breathalyzer and 
the blood test results. 

 
3. State v. Sullivan, 426 S.E.2d 766 (1993): The Court held that an officer does not 

have a duty to affirmatively assist persons in obtaining any independent tests when 
the accused refuses the breathalyzer test. State v. Lewis, 266 S.C. 45, 221 S.E.2d 
524 (1976), only requires that a reasonable opportunity to obtain an independent 
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blood test be afforded a person who refuses a breathalyzer test. (State v. Degnan, 
305 S.C. 369, 409 S.E.2d 346 (1991)). The records reflect that the respondent was 
permitted the use of a telephone during the period of observation. The Court 
concluded that the “reasonable opportunity” requirement enunciated in Lewis and 
Degnan was met in that the respondent was afforded ample time and the means 
by which to make arrangements for independent testing. 

 
4. State v. Masters, 308 S.C. 433, 418 S.E.2d 552 (1992): The Court held that under 

unique facts such as these, where the officer transports the defendant to two 
different locations in aborted efforts to administer the breathalyzer test; and where 
the officer affirmatively undertakes to procure a blood test for the defendant; then 
the officer terminates that affirmative undertaking without any explanation or 
excuse, the officer has effectively denied the defendant the reasonable opportunity 
to obtain a blood test. Thus, the trial court should have dismissed the charges 
against the defendant. 

 
5. State v. Lewis, 266 S.C. 45, 221 S.E.2d 524 (1976): The Court held that they do 

not construe the statute as depriving a person arrested for DUI of a reasonable 
opportunity to obtain a blood test, who refuses to take a breathalyzer test. 
However, the Court did not agree that Lewis was not afforded a reasonable 
opportunity because the Trooper refused to affirmatively assist him. What is 
reasonable will, of course, depends on the circumstances of each case. The facts 
in this case were not in dispute. Lewis was given the opportunity to use the 
telephone before and after he refused to take the breathalyzer test. He was able, 
in the opinion of the arresting officer, to locate the name of a doctor in the telephone 
book. On one occasion Lewis did make a telephone call but made no 
arrangements for a blood test. The law enforcement officers did nothing to prevent 
Lewis from obtaining a blood test. The Court held that Lewis was afforded a 
reasonable opportunity to obtain a blood test but failed to use it. 

 
6. State v. Bunton, 220 S.E.2d 354 (NC 1975): The N.C. Court held that all the 

arresting officer had to do was to assist the defendant in contacting a doctor 
concerning an additional test after administering a breathalyzer test, but the officer 
was not required, in addition, to transport the defendant to the doctor. 

 
7. State v. Degnan, 305 S.C. 369, 409 S.E.2d 346 (1991): The South Carolina 

Supreme Court held that the administration of a breathalyzer test is not a critical 
stage at which an accused is entitled to counsel. The Court also held that the 
Implied Consent Statute requires law enforcement officers to lend assistance in 
obtaining additional blood tests “only to a person who has taken the breathalyzer 
test.” State v. Lewis, 221 S.E.2d at 524. Although it was noted that persons who 
refuse the test are entitled to a reasonable opportunity to obtain an independent 
blood test, it was held that affirmative assistance is not required. 
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Here, there is no evidence that Degnan ever requested an independent test, or 
inquired whether one was available. Further, after refusing the breathalyzer, she 
was permitted to use the telephone, which afforded her the opportunity to call an 
attorney or physician to obtain independent testing. 

 
8. State v. Harris, 427 S.E.2d 909 (1993): The Court held under Section 56-5-2950, 

a DUI suspect is entitled to a reasonable opportunity to obtain a blood test although 
he refuses to take a breath test. A person who takes a breath test is entitled to 
affirmative assistance from police in obtaining a blood test. State v. Lewis, 221 
S.E.2d 524 (1976). Here, the cross-examination of Officer Brooks centered on any 
affirmative assistance the officer could have rendered Harris. This line of inquiry 
was irrelevant under Lewis because the defendant refused the breath test. Harris 
did not request that the judge charge the law of reasonable opportunity; rather, he 
objected to the lack of the charge on affirmative assistance by the officer. Since 
this assistance was irrelevant, no such charge was needed. No error. 

 
9. Town of Fairfax v. Smith, 285 S.C. 458, 330 S.E.2d 290 (1985): The Court found 

that the defendant was arrested for DUI and consented to the breathalyzer test 
pursuant to the implied consent statute. He also requested an independent blood 
sample test. The request was granted, and he was taken to the Allendale County 
Hospital. Over his objection, the police officer took possession of the blood sample 
and refused to allow the hospital to analyze it. Instead, the sample was sent to the 
State Law Enforcement Division (SLED) which made an analysis and returned the 
result back to the Town of Fairfax. 

 
The Court held that the implied consent statute was violated in this case because 
the accused was denied his right to have an analysis made by a physician, 
qualified technician, chemist, registered nurse or other qualified person of his 
choosing, of the independent blood sample. The State should not have been 
permitted to introduce the results of either the breathalyzer test or the blood sample 
examination made by SLED. The statute clearly gives to an accused person the 
right to a reasonable opportunity to contact an independent qualified person to 
conduct a blood test. State v. Lewis, 266 S.C. 45, 221 S.E.2d 524 (1976), held that 
the statute mandates assistance by the police officer in securing an independent 
analysis. 

 
10. City of Columbia v. Ervin, 500 S.E.2d 483, 330 S.C. 516 (1998) the South Carolina 

Supreme Court affirmed the South Carolina Court of Appeals decision in 482 
S.E.2d 781, 325 S.C. 644 (1997): The Court held that the arresting officer does not 
have duty to affirmatively assist defendant who refuses to take breath test to 
measure level of alcohol in blood with obtaining independent tests; instead, 
defendant who refuses to take the breath test is only entitled to reasonable 
opportunity to obtain independent blood test. The Court also held that the police 
officer provided defendant, who had refused to take breath test to measure level 
of alcohol in his blood, with reasonable opportunity to obtain independent blood 
test by transporting defendant to hospital for test, and officer was not required to 
either request blood test for defendant at hospital or transport defendant to second 
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hospital after first hospital refused to administer test. The Court also stated that the 
police officer does not automatically provide defendant with reasonable opportunity 
for independent test of blood-alcohol level by complying with terms of suspect’s 
request for independent blood test and will depend on the circumstances of each 
case. 

 
11. State v.  Knighton, 512 S.E.2d 117, 334 S.C. 125 (S.C.  App. 1999): The S.C. 

Court of Appeals held that an officer in a DUI case cannot be held responsible for 
a denial of “affirmative assistance” when a defendant does not have the money or 
a doctor’s authorization for a blood test in accordance with hospital policy. 

 
 
RECKLESS HOMICIDE CASES 

 
1. State v. Hicks, 305 S.C. 277, 407 S.E.2d 907 (1991): The Court held that the 

evidence was sufficient to establish that the defendant acted recklessly when his 
vehicle struck and killed a pedestrian, as an element of reckless homicide; 
evidence indicated that defendant had been drinking on the night of the accident, 
had driven off roadway when he struck pedestrian, did not stop at scene, and did 
not report incident to authorities. The Court found this case was distinguishable 
from In re Stacy Ray A., 400 S.E.2d 141 (1991) and concluded Stacy A. was not 
controlling in this case. 

 
2. In re Stacy Ray A., 303 S.C. 291, 400 S.E.2d 141 (1991): The Court held that there 

was insufficient evidence to support a conviction for reckless homicide where a car 
driven by Stacy collided with a car driven by Cynthia Ellenburg which resulted in 
Mrs. Ellenburg’s death. The state trooper found Stacy’s automobile in Ellenburg’s 
lane, but there was no evidence of speeding, no witnesses, and no positive 
evidence showing that the defendant was under the influence of alcohol or drugs 
at the time of the accident. Mr. Stacy did not remember the accident. The Court 
stated that the State must prove beyond a reasonable doubt that Stacy had 
reckless disregard for the safety of others and held that the State has left too many 
unanswered questions and did not do this in this Family Court case. 

 
3. State v. McConnell, 449 S.E.2d 778 (1994): The defendant, McConnell, was 

charged with Felony DUI and was convicted of Reckless Homicide. The defendant 
was seen driving a motorcycle with a female passenger leaving a party from his 
home. The motorcycle crashed approximately 600 feet from the home after it had 
traveled through a stop sign; went 79 feet and struck a curb; crashed through a 
garage door. The defendant’s blood alcohol level was .133. No one identified the 
driver at the time of the accident but witnesses testified that the two people were 
gone from 1 to 5 minutes before the accident and they heard the motorcycle the 
entire time. An expert also testified that on the matters of operation of a motorcycle. 
The defendant argues that there was not enough evidence to prove that he was 
the driver of the motorcycle and that the court was wrong in not allowing the expert 
to testify that, in his opinion, the defendant was not the driver of the motorcycle at 
the time of the accident. The Court held that there was sufficient evidence to 
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conclude that the defendant was the driver of the motorcycle at the time of the 
accident and the question of who was driving at the time of the accident was one 
of ultimate fact for the jury to determine and did not require an expert opinion. 

 
4. State v. Rowell, 467 S.E.2d 247 (1996) reversed on writ in 487 S.E.2d 185 (1997): 

The South Carolina Supreme Court reversed the Court of Appeals decision and 
reinstated the verdicts. The State’s evidence showed that Rowell’s vehicle crossed 
the center line and then accelerated; pedestrians walking on the side of the road 
observed these events; they had sufficient time to move further away from the road 
before Rowell’s car ran off the road; Rowell never applied her brakes nor corrected 
her car’s path; she struck four people including two children who were killed. The 
people were four feet from the road when they were struck. The Court held the 
evidence was sufficient to show the car was operated in reckless disregard of the 
safety of others. The Court also stated that the State cannot rely on civil concepts 
of negligence and recklessness, that is, statutory violations, to meet its burden of 
proving the Defendant’s state of mind. 

 
5. State v. Watson, 563 S.E.2d 336, 349 S.C. 372 (2002): The Supreme Court held 

that reckless homicide was not a lesser included offense of murder, because the 
elements of murder did not include all the elements of reckless homicide, as 
murder did not require the operation of an automobile, overruling State v. Reid, 
324 S.C. 74, 476 S.E.2d 695 (1996). 

 
6. State v. Christopher Horton, 359 S.C. 555, 598 S.E.2d 279 (2004 S.C. App.):  The 

Court of Appeals ruled that the trial judge did err in denying the defendant’s motion 
for a directed verdict because the State presented sufficient evidence to submit 
the reckless homicide charge to the jury. The evidence included testimony by 
eyewitnesses that the defendant’s car came upon the victim very quickly, 
testimony from an SCHP trooper that he believed the defendant was under the 
influence and the results of a urine test indicating the presence of illegal 
substances and a datamaster test showing a blood alcohol of .03%. The Court also 
ruled that the urine test was properly admitted because there was no missing link 
in the chain of custody and the nurse involved in the collection of it was in 
“immediate proximity” of the test according to procedures required by Section 56-
5-2950 of the S.C. Code of Laws. The Court also stated that an officer’s testimony 
that the defendant was unemotional at the scene was properly admitted as relevant 
to whether the defendant was under the influence of alcohol and/or drugs and was 
not improperly admitted as evidence of lack of remorse or as a comment of the 
defendant’s silence.    

 
REFUSAL CASE LAW 

 
1. State v. Jansen, 305 S.C. 320, 408 S.E.2d 235 (1991): The South Carolina 

Supreme Court ruled that the BA operator does not have to follow the precautions 
in preparing for a BA test if the Defendant refuses to take the BA test. The refusal 
can be admitted into evidence, even if the precautions are not taken by the BA 
operator, according to Parker. 
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2. Ex parte Horne in re: SCDHPT v. Horne, 397 S.E.2d 788 (1990): S.C. App. Ct. 
stated the question of validity of test methods employed by a breath test operator 
does not arise until a test is given and its results are offered as evidence. 

 
3. State v. Miller, 257 S.C. 213, 185 S.E.2d 359 (1971): Evidence that the Defendant 

refused to take a breathalyzer test is not inadmissible and may be used against 
the Defendant at trial. Where a defendant has failed and refused to submit to a 
breathalyzer test, it is permissible for the state to argue in its closing that only a 
drunk man would refuse a breathalyzer test, and such argument does not violate 
the defendant’s fifth amendment right against self-incrimination, or exceed fair 
comment. 

 
4. State v. Sawyer, 283 S.C. 127, 322 S.E.2d 449 (1984): Test is admissible despite 

the fact that officer did not see defendant drive. Defendant admitted he was the 
driver. 

 
5. Percy v. SCDHPT, 434 S.E.2d 264 (1993): The South Carolina Supreme Court 

held that section 56-5-2950 requires only that an accused be advised that his 
privilege to drive will be suspended for ninety (90) days if he refuses the 
breathalyzer. It would be unreasonable to require officers to advise out-of-state 
motorists of the consequences, in their respective states, of refusing the 
breathalyzer. 

 
6. Leviner v. SCDHPT, 438 S.E.2d 246 (1993): The South Carolina Supreme Court 

held that they followed the majority of courts by accepting a bright line rule which 
states that the initial refusal to submit to breath testing cannot be cured or nullified 
by a subsequent agreement to be tested. This ruling eliminates the concern that 
because the reliability of the test diminishes with the passage of time, allowing 
arrestees to delay their consent would enable them to manipulate their test results. 
In a footnote on this case, the court stated that law enforcement officers may be 
flexible and disregard a refusal which is promptly withdrawn. See Mossak v. 
Commissioner of Public Safety, 435 N.W.2d 578 (Minn. Ct. App. 1989). However, 
they still found no basis to mandate such flexibility. 

 
7. Yeargin v. SCDHPT, 438 S.E.2d 234 (1993): The South Carolina Supreme Court 

held that the administrative revocation of a driver’s license without an 
administrative hearing does not violate due process of law where there has been 
a prior hearing and conviction on the underlying criminal charge (like on DUI and 
DUS charges). The Court also held that the cruel and unusual punishment clause 
is not violated when repeated violations result in higher fines since that is the fault 
of the defendant, not the statute. There is no error in the Highway Department 
running the periods of suspension consecutively. 

 
8. SCDMV v. Nelson, 364 S.C. 514, 613 S.E.2d 544 (2005 S.C. App.): The South 

Carolina Court of Appeals stated that a defendant does not have a right in an 
implied consent hearing with the SCDMV to contest a violation of the three-hour 
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videotape requirement of S.C. Code Ann. Section 56-5-2953 when he refuses to 
take the breath test. The implied consent hearing is limited to three things if the 
defendant refuses to take the test: (1) if the driver was lawfully arrested; (2) if the 
defendant was advised of his implied consent rights; and (3) if he refused the 
breath test. 

 
9. State v. Elwell, 403 S.C. 606, 743 S.E.2d 802 (2013): The South Carolina Supreme 

Court affirmed the decision of the South Carolina Court of Appeals in 
369 S.C. 330, 712 S.E.2d 451 (Ct. App. 2011)- The Both Courts held that 
defendant's refusal to take a breath test rendered the 20-minute waiting period 
inapplicable, such that it did not need to be videotaped. 

 
 
RIGHT TO COUNSEL CASES 

 
1. State v. Degnan, 305 S.C. 369, 409 S.E.2d 346 (1991): An accused is entitled to 

assistance of counsel only at critical stages of the proceedings. (State v. Williams, 
263 S.C. 290, 210 S.E.2d 298 (1974)). We hold the administration of a 
breathalyzer test is not a critical stage at which an accused is entitled to counsel. 

 
2. State v. Zaremba, 300 S.C. 81, 386 S.E.2d 459 (1989): DUI conviction affirmed. 

The videotape of defendant was properly admitted into evidence over Fifth and 
Sixth Amendment objections where the defendant was allowed to consult with his 
attorney who told him to “go with the flow.” Here, counsel was made available and 
the defendant was advised to proceed with the interrogation. Therefore, no Fifth 
and Sixth Amendment violations occurred. 

 
 
ROADBLOCK CASES 

 
1. Michigan Dept. of State Police v. Sitz, 110 S.Ct. 2481 (1990): The US Supreme 

Court ruled that roadblocks for DUI drivers are legal as long as all motorists are 
stopped and the procedures are conducted pursuant to standardized guidelines 
adopted by the law enforcement agency, covering site selection, detailed operating 
procedures and notice to the public that the roadblock is an official law enforcement 
activity. 

 
2. State v. Forrester, 343 S.C. 637, 541 S.E. 2d 837 (2001): The South Carolina 

Supreme Court rejected the defense that police officers at a roadblock must 
affirmatively inform persons of their right to refuse consent to a search of their 
possessions. The Court held that such a right did not exist. The drug conviction 
was reversed on other grounds because the officer exceeded the scope of 
defendant’s consent when he proceeded beyond a visual examination of the 
defendant’s purse and engaged in an intense physical examination of the purse.  

 
The Court ruled that the evidence recovered from this physical search of the purse 
was inadmissible. 
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3. State v. Gates, Unpublished Opinion No.: 2005-UP-144 (3/1/2005 S.C. App.): The 

Court of Appeals found that the checkpoint was established for the legitimate 
purpose of decreasing DUI and speeding in an area specifically targeted because 
of prior incidents. The checkpoint was operated pursuant to guidelines, which took 
into consideration all of the concerns expressed, by the United States Supreme 
Court in Prouse and Sitz. The checkpoint did not entail random stops, nor were 
drivers detained for an unreasonable amount of time. Drivers were warned of the 
approaching checkpoint and afforded the opportunity to turn around. The Court 
also ruled that the differences among the officers as to their questions or specific 
actions after the stop were not an unreasonable intrusion into the occupant’s 
privacy. The officers did not have “unbridled discretion,” nor did they have 
“standardless and unconstrained discretion” in making the stops. Accordingly, the 
Court ruled that the checkpoint was utilized to stop and detain the defendant was 
appropriate and did not violate the Fourth Amendment. 

 
4. State v. Groome, 378 S.C. 615, 664 S.E.2d 460 (2008): The South Carolina 

Supreme Court held that a roadblock held for the primary purpose for general crime 
control such as narcotics interdiction is unreasonable under the Fourth 
Amendment and referred to City of Indianapolis v. Edmond, 531 U.S. 32 (2000) as 
the controlling case on this issue. Only roadblocks held for license (traffic) 
checkpoints are allowed under Edmond, but must still follow the three 
requirements for a traffic checkpoint. The three requirements are: 1. the gravity of 
the public interest served by the seizure; 2. the degree to which the seizure serves 
the public interest; and 3. the severity of the interference with individual liberty. The 
State will need to provide evidence to satisfy these three requirements with 
possible statistics to prove its position. 
 

5. State v. Vickery, 732 S.E.2d 218, 399 S.C. 507 (Ct. App. 2012):  The Court of 
Appeals held that the State was not required to present pre-existing empirical date 
to justify authorization and implementation of driver’s license checkpoint at which 
the defendant was stopped.  The evidence presented was sufficient to satisfy that 
the checkpoint advanced the public interest and that the checkpoint in this case 
did not violate the Fourth Amendment. 

 
6. State v. Williams, 417 S.C. 209, 789 S.E.2d 582 (Ct. App. 2016): The South 

Carolina of Appeals held that in a DUI case that State did not have to establish the 
constitutionality of driver's license checkpoint since defendant turned around 
before he got to the checkpoint and, thus, was never actually stopped by the 
checkpoint; analysis for determining if a checkpoint was constitutional only applies 
when a vehicle was stopped at the checkpoint and does not apply when the vehicle 
does not actually make it to the checkpoint. The Court also stated that the SCHP 
trooper had probable cause to believe defendant had violated the U-turn statute or 
had a reasonable suspicion that criminal activity was afoot due to the U-turn before 
the checkpoint. 
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SEARCH WARRANT ISSUES 
 

1. Missouri v. McNeeley, 133 S.Ct. 1552 (2013): The United States Supreme Court 
ruled that concluding that in drunk-driving investigations, the natural dissipation of 
alcohol in the bloodstream does not constitute an exigency in every case sufficient 
to justify conducting a blood test without a warrant. The Court that natural 
metabolization of alcohol in the bloodstream does not present a per se exigency 
that justifies an exception to the Fourth Amendment's search warrant requirement 
for nonconsensual blood testing in all drunk-driving cases, and instead, exigency 
in this context must be determined case by case based on the totality of the 
circumstances, abrogating State v. Shriner, 751 N.W.2d 538, State v. Bohling, 173 
Wis.2d 529, 494 N.W.2d 399, and State v. Woolery, 116 Idaho 368, 775 P.2d 1210. 

 
2. Birchfield v. North Dakota, 136 S.Ct. 2160 (2016): The United State Supreme Court 

held that The Fourth Amendment permits warrantless breath tests incident to 
arrests for drunk driving but not warrantless blood tests. 

 
3. State v. McCall, 429 S.C. 404, 839 S.E.2d 91 (2020):  The South Carolina Supreme 

Court held that the trial judge based on the totality of the circumstances that the 
Court did not believe obtaining a warrant was practical in this situation.  Trooper 
McAlhany testified it likely would have taken at least 90 minutes to obtain one after 
5 p.m. after arriving at the hospital 2 hours later after investigating the accident.  
The Court stated that the seriousness of the accident places this case much higher 
on the “exigency spectrum” (Felony DUI).  Officers also believed that McCall was 
impaired by a substance other than alcohol.  While alcohol has a relatively steady 
dissipation rate, other substances dissipate much faster (as testified by the SLED 
toxicologist).  The Court ruled that exigent circumstances existed justifying a 
warrantless blood draw in this situation.  

 
4. State v. Key, 431 S.C. 336, 848 S.E.2d 315 (2020):  The South Carolina Supreme 

Court review this case on appeal and vacated the Circuit Court reversal of Key’s 
conviction and remanded it back to the Summary Court to determine if exigent 
circumstances does or does not apply in this case.  The State used the argument 
that Key was unconscious at the time in the trial and the blood could be drawn 
without a warrant based on the implied consent statute.  The State abandoned its 
implied consent argument during the oral argument.  The Court stated that the 
State shall have the burden of establishing the exigent circumstances exception 
for the warrantless search and the Summary Court would be required to base its 
ruling on defendant’s motion to suppress evidence based on its view of the totality 
of the circumstances. 

 
5. U.S. v Blakeney, 949 F.3d 851 (4th Cir. 2020):  The 4th Circuit Court of Appeals 

held that probable cause was found in search warrant for a blood draw Blakeney 
based on 3 key facts:  “gross driver error” by Blakeney that results in a fatal crash, 
an order of alcohol coming from Blakeney’s car and Blakeney’s combativeness 
with first responders- the district court and the 4th circuit court found these facts 
taken together were sufficient to establish probable cause for evidence of alcohol 
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intoxication.  The Court stated the evidence conveyed to the Federal Magistrate 
Judge established a “fair probability” that Blakeney’s blood would contain evidence 
that he was driving under the influence of alcohol at the time of the accident.  The 
Court stated that the probable cause standard requires on the kind of fair 
probability in which reasonable and prudent people, not legal technicians, would 
rely, it does not require an affiant to rule out all innocent explanations for suspicious 
facts before seeking a warrant.  The EDR (“black box of the vehicle) search warrant 
was also examined by the Court and probable cause was also found in it.  Blakeney 
also argued that both search warrants failed to specify the “particular crime” of 
which officers are to seek evidence.  The Court disagreed with their argument and 
the search warrants properly construed as having “communicated” that the 
relevant offense was “a vehicular homicide or a vehicular-related fatality.  The 
Court also stated that, finally, were there any doubt on this score, we nevertheless 
would conclude that both the results of the blood-toxicology test and the EDR data 
were admissible the Leon’s (U.S. v. Leon, 104 S.Ct. 3405 (1984)) good faith 
exception to the exclusionary rule.  Even assuming that the 2 search warrants in 
question were insufficiently particularized, they were not so “facially deficient” in 
the respect that an executing officer could not reasonably have presumed them to 
be valid.  Because the officers relied in objective good faith on the search warrants.  
Blakeney would not be entitled to suppression even if we believed that those 
warrants were somehow deficient in their description of the items to be seized. 

 
6. State v. German, 887 S.E.2d 912, 439 S.C. 449 (2023):  The SC Supreme Court 

held that a warrantless blood draw under the implied consent statute without 
consent violated the SC state constitution against unreasonable invasion of privacy 
of suspect after she was arrested for Felony DUI without a search warrant for her 
blood or consent from her.  

 
 
STATEMENT OF DEFENDANT ON ROADSIDE (MIRANDA ISSUES) 

 
1. Pennsylvania v. Bruder, 109 S.Ct. 205 (1988):  Ordinary traffic stops do not 

involve “custody” for the purposes of Miranda. 
 

2. State v. Peele, 298 S.C. 63, 378 S.E.2d 254 (1989): The admission of field sobriety 
test testimony despite no Miranda warnings being administered was not error. The 
Court cited Pennsylvania v. Bruder, 109 S.Ct. 205 (1988). The Court follows the 
rule set forth by the US Supreme Court in Berkemer v. McCarty, 468 US 420 (1984) 
that ordinary traffic stops do not involve custody for purposes of Miranda. 
However, Section 56-5-2953 of the South Carolina Code, now does not 
requires Miranda warning prior to administration of field sobriety tests after 
Noon on February 10, 2009. 

 
3. Berkemer v. McCarty, 104 S.Ct. 3138 (1984): Roadside questioning of a motorist 

detained pursuant to a traffic stop does not constitute “custodial interrogation” for 
purposes of Miranda. 

 

4. State v. Morgan, 282 S.C. 409, 319 S.E.2d 335 (1984): Miranda warnings are not 
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required for statements made at the scene of a traffic accident to be admissible. 
The defendant admitted to officers that he had been drinking and using marijuana 
while driving the vehicle that was wrecked. However, because the defendant failed 
to show that he had been taken in custody or significantly deprived of his freedom, 
Miranda warnings were not required. 

 

5. Pennsylvania v. Muniz, 110 S.Ct. 2638, 496 U.S. 582, 110 L.E.2d 528 (1990): 
Evidence of slurred speech and lack of muscular coordination exhibited by drunk 
driving arrestee during administration of sobriety tests, which were conducted 
and videotaped at police booking facility without prior administration of Miranda 
warnings, amounts to non-testimonial information and falls outside the scope of 
the Fifth Amendment’s privilege against compelled self-incrimination. Incriminating 
statements made by arrestee during police officer’s routine recitation of 
instructions for sobriety and breath tests were not prompted by interrogation with 
meaning of Miranda and, therefore, need not be suppressed. However, answer to 
questioning which required suspect/arrestee to make express assertion of fact or 
belief was testimonial in nature and inadmissible absent Miranda warnings being 
administered. Section 56-5-2953 of the South Carolina Code, now does not 
requires Miranda prior to the administration of the field sobriety tests and 
datamaster tests after Noon on February 10, 2009. 

 
6. State v. White (Ronald), 428 S.E.2d 740 (1993): The Court ruled on several points: 

 

(1) White had retained a nurse anesthetist to testify. However, the nurse was on 
vacation when the Solicitor called the case for trial. He moved the Court for a 
continuance so that he could try to get the nurse anesthetist’s partner to testify 
instead. The Court held that White did not comply with Rule 7(b), SCRCrimP. 
In particular, neither White nor his counsel, as the rule requires, offered his 
oath that the testimony of the absent witness was material to White’s defense, 
that the motion for a continuance was not intended for delay but was being 
made because White could not go safely to trial without the absent witness’s 
testimony, and that White had made use of due diligence to procure the 
testimony of the absent witness. Moreover, White failed to set forth under 
oath what fact or facts he believed the absent witness would have testified to 
and the grounds for his belief. 

 
(2) The Court held that a confession is not admissible unless it was voluntarily 

made. State v. Childs, 299 S.C. 471, 385 S.E.2d 839 (1989). A determination 
of whether a confession was given voluntarily requires an examination of the 
totality of the circumstances. Schneckloth v.  Bustamonte, 412 U.S. 218, 93 
S.Ct. 2041, 36 L.Ed.2d 854 (1973); State v. Franklin, 299 S.C. 133, 382 
S.E.2d 911 (1989). The two statements given by White were held admissible. 
The first statement that was given by White to Trooper Austin was admissible 
because the evidence showed that even though White was under medical 
restraint when they talked, White seemed alert, spoke coherently, and 
cooperated with the Trooper. Also, White was not in custody at that time, 
talked freely and voluntarily with Trooper Austin; and neither Trooper Austin 
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nor anyone else applied any kind of pressure on White to get him to talk. The 
second statement given by White was admissible because the Troopers 
questioned White only after they had been given authority to talk with him by 
the charge nurse. Also, they did not question him until after they had given 
him the Miranda warnings. There is no evidence the questioning was either 
extended or coercive. White appeared to the troopers to understand what he 
said to them and seemed to be aware of why the troopers were there. The 
fact that he had been under medication and was strapped to his bed was, at 
best, only a circumstance the trial court was to consider in determining 
voluntariness. See Colorado v. Connelly, 479 U.S. 157, 107 S.Ct. 515, 93 
L.Ed.2d 473 (1986) (holding coercive police activity is a necessary predicate 
to a finding that a confession is not voluntary and a defendant’s mental 
condition by itself and apart from official coercion does not dispose of the 
issue of voluntariness). 

 
(3) The Court held that the trial court correctly allowed the state’s forensic 

toxicologist, who qualified as an expert witness, to give an opinion concerning 
the rate at which a 150-pound man would eliminate alcohol and in allowing 
him to testify as to the effects of benzodiazepine when used in combination 
with alcohol after he admitted that different “benzos” have different effects 
and he did not know which benzodiazepine White had taken. White’s 
complaints about the toxicologist’s testimony go to the weight of the evidence 
and not to its admissibility. See State v. Nathari, 303 S.C. 188, 399 S.E.2d 
597 (Ct. App. 1990) (once a witness is qualified as an expert, any question 
regarding the adequacy of the expert’s knowledge goes to the weight of the 
testimony and not to its admissibility). 

 
(4) The Court held that White’s assertion that there was no proof of the corpus 

delicti of the Felony DUI offense, other than his own inculpatory statements, 
had no merit. The Court ruled that separate and apart from White’s 
inculpatory statements, the evidence of the case, when viewed in the light 
most favorable to the State [State v. Butler, 277 S.C. 543, 290 S.E.2d 420 
(1982)], established proof aliunde of the corpus delicti, albeit circumstantially 
for the most part. The precise questions of whether White drove the motor 
vehicle in question while under the influence of alcohol or drugs; whether he 
either did an act forbidden by law or neglected a duty imposed by law; and 
whether either his act or neglect caused Terry’s death, were matters properly 
left to the jury, See State v. Morgan, 282 S.C. 409, 319 S.E.2d 335 (1984) (in 
a prosecution for driving a motor vehicle while under the influence of alcohol 
or drugs, the questions of whether a defendant was under the influence and 
whether he was the driver of the vehicle in question presented issues for the 
jury.) 

 
(5) The Court held that when the victim’s niece prepared to make her statement 

to the trial court, White’s counsel objected generally “for the record . . . [to] 
testimony or remarks from the victim’s family in this case.” He made no 
specific objection on any of the grounds he now asserts on appeal; therefore, 
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they are not preserved. 15 S.C. Juris. Appeal and Error, section 79, at 141 
(1992); State v. Meyers, 262 S.C. 222, 203 S.E.2d 678 (1974). 

 

7. State v. Silver, 431 S.E.2d 250 (1993): The Court held that there is a distinction 
between an in-camera hearing to determine if an individual was in custody and 
entitled to Miranda warnings, and a Jackson v. Denno hearing to determine 
whether a confession or statement was voluntary. The Court of Appeals (State v. 
Silver, 414 S.E.2d 813 (1992)) held a defendant does not have a right to a Jackson 
v. Denno hearing when he was not in custody and did not raise another basis for 
such a hearing. Although custody is a factor to be considered in determining 
voluntariness, a defendant need not show he was in custody when he challenges 
the voluntariness of a statement. It is only when a defendant objects to the alleged 
failure to apprise him of his Miranda warnings that he must show he was in custody. 

 
At trial, Silver moved for an in-camera hearing on the issue of custody and whether 
he received Miranda warnings. He did not object on the basis of the voluntariness 
of his statement. The Court of Appeals erred in treating Silver’s objection as a 
motion for a Jackson v. Denno hearing. On the issue of custody, the Court agreed 
with the trial judge that ordinary traffic stops do not involve custody for the purposes 
of Miranda. A trial court is not required to hold an in- camera hearing on the issue 
of whether a defendant was in custody for the purposes of Miranda. A defendant 
should make a proffer to preserve any error on appeal. Silver failed to proffer any 
evidence showing prejudice. 

 
8. State v. Newell, 303 S.C. 471, 401 S.E.2d 420 (1991): The South Carolina 

Supreme Court ruled that it did not find any fault with the trial judge’s ruling 
regarding the defendant’s motion to suppress made pursuant to Rule 5(a)(1)(A) of 
the South Carolina Rules of Criminal Procedure in which the defendant stated that 
the state failed to make a disclosure of oral statements required by the defendant’s 
rule five (5) discovery motion request. The trial judge found that under the “open 
file policy” of the solicitor’s office, the prosecution substantially, if not totally, 
satisfied Rule 5(a)(1)(A)’s requirement that it “permit the defendant to inspect and 
copy . . . the substance of any oral statement which the prosecution intends to offer 
in evidence at the trial made by the defendant….” 

 
Even assuming the prosecution failed to respond to the defendant’s request for 
discovery before trial, the trial judge did not abuse his discretion in not suppressing 
the statement for failure to respond. The Court has a broad discretion in deciding 
what should be done where material that should have been produced in response 
to an earlier request does not become known until during or just before the trial. 
The sanction the trial judge chose here, recessing the trial and affording Newell’s 
counsel an opportunity to interview the officer to whom Newell allegedly made the 
incriminating oral statements, was an appropriate sanction under the 
circumstances. 

 
9. State v. Clute, 480 S.E.2d 85 (1996): The Court held that the Defendant was not 

“in custody” for purposes of Miranda during the administration of field sobriety 
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tests. Section 56-5-2953 of the South Carolina Code, now does not require 
Miranda prior to the administration of the field sobriety tests and datamaster 
8tests after Noon on February 10, 2009. 
 

10. State v. Simmons, 494 S.E.2d 460 (1997): The South Carolina Court of Appeals 
held that Miranda warnings are not required for field sobriety tests. The mere giving 
of Miranda warnings does not convert an otherwise non-custodial situation into a 
custodial interrogation. Section 56-5-2953 of the South Carolina Code, now 
does not requires Miranda prior to the administration of the field sobriety 
tests and datamaster tests after Noon on February 10, 2009. 

 
11. Florida v. Powell, 130 S.Ct. 1195 (2010): The United States Supreme Court held 

that The United States Supreme Court reversed the Florida Supreme Court and 
held in 7-2 decision that “that while Miranda requires that a suspect "be warned 
prior to any questioning" and "that he has the right to the presence of an attorney, 
"it does not dictate the words in which the essential information must be conveyed. 
Rather, to determine whether police warnings are satisfactory, the inquiry is simply 
whether the warnings reasonably conveyed to a suspect his rights as required by 
Miranda. 

 

12. Berghuis v. Thompkins, 130 S.Ct. 2250, 176 L.Ed.2d 1098 petition for rehearing 
denied 7/26/10- 2010 U.S. LEXIS 5593: The United States Supreme Court held 
that if a suspect wants to assert either his right to counsel or his right to silence, it 
is up to him to do so, unequivocally and unambiguously. If the suspect responds 
to the warnings by saying something such as, "I don't want to talk," or "I want a 
lawyer," he has unambiguously invoked his rights. But if he makes a statement 
about the crime, or answers your questions, or even remains silent initially and 
then responds to questions (as Thompkins did), he has given an implied waiver, 
which is sufficient to make his statements admissible under Miranda. 

 

13. State v. Hoyle, 397 S.C. 622, 725 S.E.2d 720 (Ct. App. 2012): The South Carolina 
Court of Appeals held to give force to the Constitution's protection against 
compelled self-incrimination, the United States Supreme Court established in 
Miranda certain procedural safeguards that require police to advise criminal 
suspects of their rights under the Fifth and Fourteenth Amendments before 
commencing custodial interrogation: the suspect must be warned prior to any 
questioning that he has the right to remain silent, that anything he says can be 
used against him in a court of law, that he has the right to the presence of an 
attorney, and that if he cannot afford an attorney one will be appointed for him prior 
to any questioning if he so desire. Miranda did not require arresting officer to inform 
defendant that he had right to terminate questions at any time; rather, right to 
terminate interrogation arose after Miranda warning was given. The right to 
terminate the interrogation at any time and to not answer any further questions is 
not a required Miranda warning. 

 

14. State v. Medley, 417 S.C. 18, 787 S.E.2d 847 (Ct. App. 2016): The Court of 
Appeals held that the Defendant was subject to custodial interrogation at the time 
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he made the initial incriminating statement concerning the amount of alcohol that 
he drank prior to Miranda warning being given and should not been admitted, but 
the Court found that the trial court did not abuse its discretion in admitting the 
Defendant’s post-Miranda statements at trial. The Court of Appeals stated that the 
that Defendant’s incriminating statements after Miranda was given were not a 
direct product of the impermissible tactic of “question first, give Miranda rights later” 
that was expressly forbidden by the U.S. Supreme Court in Missouri v. Siebert, 
542 U.S. 600 (2004) and by our S.C. Supreme Court in State v. Navy, 386 S.C. 
294, 688 S.E.2d 838 (2010). The Court also held that any error in their admission 
was harmless beyond a reasonable doubt based on the overwhelming evidence in 
this case. 

 
15. State v. Barksdale, 857 S.E.2d 557, 433 S.C. 324 (Ct. App. 2021):  The Court found 

that the Officer responded to the scene of a traffic accident and questioned 
Barksdale to investigate the accident’s cause.  Because Officer Craven’s questions 
regarding Barksdale’s alcohol consumption occurred during a routine investigation, 
Miranda warnings were not warranted.  Further, the record does not reflect that 
Barksdale was detained or limited in his freedom of movement such that a 
reasonable person would believe he was in custody.  The officer did not place 
Barksdale in handcuffs until after he failed a litany of field sobriety tests.  Prior to 
making the statements, Barksdale was able to move about the accident scene 
freely, and the officer allowed him to walk away to get his license and registration 
and to speak with EMS regarding potential injuries.  EMS did not speak with 
Barksdale under special orders from the officer, and EMS allowed Barksdale to sit 
in his own car while they checked him for injuries.  The Court also stated that 
Barksdale’s interrogation occurred at the scene of the traffic accident and was 
effectuated in a public place- the side of a public thoroughfare.  Many people were 
around to witness the interaction between Barksdale, officers, pedestrians, and 
EMS.  Also, the presence of multiple officers at the scene of an accident has not 
deterred our appellate courts from finding a DUI suspect was not in custody at the 
time of the interrogation.  The Court finally stated that the officer telling other 
officers not to allow Barksdale to “walk off” does not support a finding of custody.  
EMS was speaking with Barksdale at the time that the officer made the state, and 
there was no evidence that Barksdale heard him or that the statement was relayed 
to Barksdale.  Even if Barksdale heard the officer’s statement, such a statement 
along with the facts discussed in this case, would not amount to a significant 
deprivation of Barksdale’s freedom of movement that would cause a reasonable 
person to believe that he was in custody.  The Court found that the record did not 
support a finding that Barksdale was in custody at the time the officer questioned 
him regarding his alcohol consumption.  Although we acknowledge that individuals 
who are subjected to questioning by police officers are likely to feel intimidated, the 
inherent intimidation alone is insufficient to warrant Miranda warnings.  The Court 
found that the trial court erred in finding Barksdale was in custody and suppressing 
Barksdale’s statements.  The case was remanded for a new trial and the trial judge 
was reversed. 

 



54  

16. State v. Lowery, 872 S.E.2d 197, 436 S.C. 349 (2022):  The Court of Appeals found 
that the Lowery’s questioning was more than a routine traffic stop.  The officer went 
to the scene of the accident and was given a description of a vehicle.  The officer 
admitted that his questioning was accusatory because he believed Lowery was 
involved in the accident.  The Court then looked to see if Lowery was in custody.  
They state first, he was surrounded by numerous officers and denied his request 
to use the telephone or the restroom.  Lowery was being questioned as a suspect 
rather than as a witness.  The interrogation was initiated by the officer.  Lowery’s 
movements were restricted by the officers surrounding him.  The officer admitted 
his interrogation was accusatory.  Given these facts, the Court found that a 
reasonable person in Lowery’s position would have believed he was in custody.  
Accordingly, they found there was a custodial interrogation that necessitated 
Miranda warnings.  The court also ruled that failure to give the Miranda warning 
was not harmless error.  There was evidence Lowery was intoxicated from the 
officer’s testimony, but there was no direct evidence he was driving the vehicle 
except from this statements made during the officer’s interrogation.  Therefore, 
Lowery’s incriminating statements made prior to Miranda warnings, while being 
interrogated and in custody, could reasonable have affected the verdict.   

  
 The Court found that the videotape recording of the officer at trial did not comply 

with the videotape statute, but the South Carolina Supreme Court in State v. Taylor, 
870 S.E.2d 168 (2022) found a violation of the videotape statute as to Miranda 
warnings no longer required a per se dismissal of the DUI charge.  The Court stated 
any statements made by the defendant in violation of the statute should be 
considered the same as any other violation of Miranda. We find the remedy for the 
failure to meet the statutory requirement is not dismissal.  The case was reversed 
and remanded. 

 
 
TRIAL ISSUES IN DUI CASES 

 
1. State v. Weaver, 265 S.C. 130, 217 S.E.2d 31 (1975): The Court held that the 

State is not required to produce and place upon the stand every witness who has 
knowledge of some facts connected with the crime charged. The Court went on to 
hold that no instruction should be given by the trial judge, at the request of the 
defendant, which tenders an issue which is not presented or supported by the 
evidence. It also held that it is well settled that the extent of cross-examination of 
a witness is within the sound discretion of the trial judge. 

 
2. State v. Evans, 450 S.E.2d 47 (1994): The Court held that the admission of an 

inferentially incriminating codefendant’s confession which redacted any reference 
to the Defendant did not violate the Confrontation Clause if a proper limiting 
instruction was given as stated by the United States Supreme Court in Richardson 
v. Marsh, 481 U.S. 200 (1987). The Court also held that a person other than the 
declarant may not testify regarding a hypnotic exam when the testimony is offered 
for the truth of the matter asserted as stated in State v. Pierce, 263 S.C. 23, 207 
S.E.2d 414 (1974). However, Pierce does not prohibit a declarant from testifying 
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according to his own recollection. The Court held that, in the future, any 
determination as to the admissibility of post-hypnotic testimony should be made 
in-camera. Here, the Grandfather’s post-hypnotic recollection of the accident 
differed from his pre-hypnotic recollection only in that he was able to recall the 
color of the driver’s hair and more accurately recall the color of the truck after 
hypnosis. The Court found no error in the admission of this testimony. 

 
3. State v. Smith (Mack), 469 S.E.2d 57 (1996): The South Carolina Court of Appeals 

agreed with the Magistrate and the Circuit Court that no Batson violation occurred 
because of the prosecuting officer’s personal contact with the veirepersons or their 
family members on previous occasions. The reason was that the arresting officer’s 
obvious belief that they may be biased against law enforcement or otherwise partial 
to the defendant were legitimate and racially neutral, and were related to his views 
concerning the outcome of the case to be tried. 

 
4. State v. Crim, 489 S.E.2d 478 (1997): The South Carolina Supreme Court held 

that testimony involving a larceny of a vehicle just prior to an accident was relevant 
to a Felony DUI offense stemming from the Defendant’s use of the stolen car. The 
Court held that the larceny was part of res gestae and was admissible because the 
Defendant showed no prejudice from references to the larceny. 

 
5. State v. Smith (Anthony), 493 S.E.2d 506 (1997): The South Carolina Court of 

Appeals held that there was ample evidence establishing that Smith (the 
defendant) was intoxicated. Thus, if there was evidence, other than Smith’s own 
statements, that Smith was driving the car, then the corpus delicti was adequately 
established. Trooper Page testified without objection that, outside the presence of 
Smith, Graham, and McCray both identified Smith as the driver at the time the 
wreck occurred. While it may be that this testimony would not have been admitted 
had an objection been made, no such objection was made, and we therefore 
cannot ignore the testimony. The State presented sufficient evidence other than 
Smith’s own statements establishing the corpus delicti of the crime of DUI. 

 

6.   State v. Salisbury, 498 S.E.2d 655 (Ct. App. 1998) and 541 S.E.2d 247, 343 S.C. 
520 (Sup. Ct. 2001): The Court held where the State submitted some direct 
evidence of DUI such as in this case where (1) that the Defendant was driving the 
vehicle; (2) within the State of South Carolina; (3) that the Defendant was under 
the influence of an alcoholic beverage. Where, as here, the direct evidence is 
presented to establish the elements of the crime and the identity of the perpetrator, 
even though some of the circumstances introduced are merely corroborative, the 
trial judge may, in his or her discretion, deny a request for a circumstantial evidence 
instruction. Accordingly, because the State presented some direct evidence and 
did not rely solely upon circumstantial evidence to prove the Defendant’s guilt, the 
court was not required to charge the law of circumstantial evidence. 

 
The Supreme Court affirmed the Court of Appeals decision based on the fact that 
the case was heard prior to State v. Grippon, 327 S.C. 79, 489 S.E.2d 462 (1997) 
case and the trial judge prior to Grippon had the discretion to determine if the 
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identity were established by direct evidence and the circumstances introduced 
were merely corroborative as in this case. 

 
7. State v. Potts, 554 S.E.2d 38 (SC 2001): The Supreme Court held that Section 22-

2-80 of the South Carolina Code of Law does not require that the jurors be brought 
face to face with the accused prior to the accused’s exercise of peremptory 
challenges in Magistrate Court. Potts did not show that the procedure used at his 
trial violated the provisions of that statute or did not make any claims that the jury 
empaneled in his trial was not impartial and deprived him of any rights granted by 
the Constitution of our state or the United States. 

 
8. State v. Ledford, 351 S.C. 83, 567 S.E.2d 904 (Ct. App. 2002): Our Court of 

Appeals held that a Defendant, who was drifting in and out of consciousness during 
time he allegedly told the police officer that he did not consume alcohol after an 
automobile accident, was entitled to voluntariness hearing pursuant to. 
 
Jackson v. Denno regarding his statement to the officer, where the defendant 
objected prior to the trial to the admission of the statement, and there was 
great potential for prejudice in the admission of the statement in light of the 
defendant’s testimony at trial that he drank two beers and took two anti-anxiety 
pills after the accident. 

 
9. State v. Hook, 348 S.C. 401, 559 S.E.2d 856 (Ct. App. 2002) affirmed as modified 

in State v. Hook, 356 S.C. 421, 590 S.E.2d 25 (2003): Our Court of Appeals ruled 
that  the Defendant’s statement to a probation officer regarding drug use was not 
voluntary, and thus was inadmissible in a driving under the influence (third offense) 
trial, even though there was no evidence that the officer expressly threatened to 
revoke probation if the defendant failed to answer inquiries truthfully, where the 
defendant was in jail at the time of the probation interview, he was not given 
Miranda warnings. When he initially denied using drugs, officer ordered a drug test. 
The agent who administer the test testified that the defendant was aware that the 
refusal to take the test would constitute violation of probation. The defendant was 
suffering from an undiagnosed ruptured spleen at the time of the interrogation, and 
other attendant circumstances unquestionably raised implication that revocation 
would result from refusal to cooperate. The Court also ruled that an involuntary 
incriminating statement may not be used for any purpose, including impeachment. 
The Court also discussed that the statute that provides that information received 
by probation agents is privileged, and not receivable as evidence in a court except 
in a probation revocation hearing, creates an exclusionary privilege. However, the 
Court did not discuss this point because of the ruling of the statement being 
involuntary. The Supreme Court held that the statute relating to privileged nature 
of information received by a probation officer in his official capacity prohibits 
admission in court for any purpose, including impeachment, of a probationer’s 
statement to probation agent, regardless of whether statement is voluntarily or 
involuntarily given. Section 24-21-290 of South Carolina Code of Law. A 
defendant’s statement to a probation officer in his official capacity is not allowed to 
be admitted simply because the judge orders it. 
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10. State v. Belviso, 360 S.C. 112, 600 S.E.2d 68 (2004 S.C.App.): The South Carolina 

Court of Appeals stated that the State was correct in its argument that the Circuit 
Court in its appellate review of a pre-trial ruling of a Magistrate Court had subject 
matter jurisdiction over such an appeal. The Appellant Court had jurisdiction to 
entertain State’s Appeal of pre-trial rulings that significantly impaired the 
prosecution of a charge. 

 
11. State v.  Swafford, 375 S.E.2d 637, 654 S.E.2d 297 (S.C. App. 2007): The 

Defendant Swafford attempted to introduce third-party guilt evidence in his Felony 
DUI (Death) and Leaving the Scene of an Accident (Death) indicating Gillespie 
was driving the truck at the time of the accident. Carol Johnson testified in camera 
that she is a school bus driver for Pickens County. Johnson alleges she knows 
Swafford and saw him about 12:30 p.m.  the day of the accident in the passenger 
side of the truck at a stop sign. She described the driver as "a person that had long 
dirty blonde hair." She identified Gillespie in court as the driver. Brian Bobo also 
testified in camera alleging Gillespie was his best friend and told him the evening 
of the accident that he had been driving Swafford's truck and had been involved in 
a bad accident. Gillespie allegedly drove the truck away from the scene and then 
fled on foot. Robert Nealy, an investigator with the solicitor's office, testified in 
camera that a third witness, Greg Townsend, also claimed Gillespie admitted 
driving the truck at the time of the accident. Townsend later told Nealy he was not 
sure who told him Gillespie was driving. Townsend failed to appear in court the 
day of trial. 

 
The Court correctly ruled that at best, Johnson's testimony raises the mere 
suspicion that Gillespie may have been driving an hour prior to the accident, but 
offers no reliable proof that he was driving at the time of the accident. In like vein, 
Townsend's alleged statements to Nealy were so inconsistent they raised merely 
a bare suspicion of Gillespie's guilt. 

 
Under the case law in the State of South Carolina, Evidence offered by accused 
as to the commission of the crime by another person must be limited to such facts 
as are inconsistent with his own guilt, and to such facts as raise a reasonable 
inference or presumption as to his own innocence; evidence which can have no 
other effect than to cast a bare suspicion upon another, or to raise a conjectural 
inference as to the commission of the crime by another, is not admissible. Before 
such testimony can be received, there must be such proof of connection with it, 
such a train of facts or circumstances, as tends clearly to point out such other 
person as the guilty party as stated in State v. Gregory, 198 S.C. 98, 16 S.E.2d 
532 (1941) and State v. Cooper, 334 S.C. 540, 514 S.E.2d 584 
(1999). 

 
The Court stated that you must look at the strength of the defense and not the 
strength of the State’s case. The Court held that the trial judge in this case 
considered Cooper, reiterated the rule in Gregory, and considered the weakness 
of the proffered evidence rather than improperly focusing on the strength of the 
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State's case. We recognize this is a close case. However, based on our limited 
standard of review, we find no reversible error by the trial judge in excluding the 
proffered evidence. 
 

12. State v. Dantonio, 376 S.C. 594, 658 S.E.2d 337 (Ct. App. 2008): The Court 
discussed that a defendant’s act may be regarded as the proximate cause of 
Felony DUI (Death) if it is a contributing cause of the death. The defendant’s act 
need not be the sole cause of the death, provided it is a proximate cause actually 
contributing to the death of the deceased. One who inflicts an injury on another is 
deemed by law to be guilty of homicide where the injury contributes mediately or 
immediately to the death of the other. The fact that other causes also contribute to 
the death does not relieve the actor from responsibility. 
 

13. State v. Rainwater, 376 S.C. 256, 657 S.E.2d 449 (2008): The Court ruled that it 
is improper for a Magistrate to grant a “directed verdict” based on the insufficiency 
of the evidence when no evidence has been presented. The Court also stated that 
prosecution of misdemeanor traffic violations in the Magistrate’s Court by either an 
arresting officer or a supervisory officer assisting the arresting officer is not the 
unlawful practice of law even when an officer of one agency may assist another 
agency in the prosecution of the case. 

 
14. State v. Batchelor, 377 S.C. 341, 661 S.E.2d 58 (2008): The Court stated that our 

Felony DUI law allows for accomplice liability in vehicular crimes such as Felony 
DUI. The Court held that Felony DUI is subject to accomplice liability based on a 
factual scenario that includes evidence of aiding and abetting as in this case. The 
facts: A Father gave alcohol to his three sons- started driving to buy Marijuana- 
stopped because he was too drunk to drive- made his 15-year-old son drive- his 
son wrecked into another car killing two people. 

 
15. State v. Moore, 377 S.C. 299, 659 S.E.2d 256 (Ct. App. 2008): The Court found 

under the circumstances presented, the record herein does not support a violation 
of any reasonable expectation of privacy assertion by Moore to warrant 
suppression of the evidence and we also conclude that Moore failed to 
particularize any specific injury suffered. Moreover, even if the officers exceeded 
the scope of consent, their search of the vehicle was still lawful under the 
automobile exception to the warrant requirement and the evidence was 
appropriately admitted into Moore's trial. The Defendant’s vehicle was damaged 
during the search of it and the Defendant tried to use it to suppress the evidence 
from it in his criminal trial- the civil issue should be address in a civil case by the 
Defendant’s brother- who was the owner of the vehicle. 

 
16. State v. Parris, 692 S.E.2d 207, 387 S.C. 207(Ct. App. 2010): The South Carolina 

Court of Appeals held that testimony from the arresting officer was presented for 
the purpose of illustrating Parris's actions and attitudes after the accident and how 
Parris's unemotional response was one factor that led Officer Manley to believe 
Parris was under the influence not to show lack of remorse or comment on his lack 
of remorse. The Court cited State v. Horton, 359 S.C. 555, 571-72, 598 S.E.2d 
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279, 288 (Ct. App. 2004). The Court also held when a curative instruction was 
given concerning the defendant’s right to remain silent and prior bad acts of the 
defendant, the defense accepted the trial court's ruling and did not 
contemporaneously object to the sufficiency of the curative charge.  In order for 
the defense to preserve their issue for appeal. If the defense does not object to 
curative charge, no issue is preserved for appellate review. 

 
17. State v. Galimore, 396 S.C. 471, 721 S.E.2d 475 (Ct. App. 2012): The Court of 

Appeals held that evidence of failing to drive on the right side of the road was 
sufficient to support finding that defendant committed an act prohibited by law or 
failed to observe a duty imposed by the law, and the granting of three week 
continuance to state after the quashing of the Felony DUI indictment was within 
discretion of trial court. 

 
18. State v. Mimms, 2014-UP-489: The Court of Appeals stated that is no criminal 

intent required for the crime of DUI and veering off a roadway on one occasion 
was sufficient to show impaired driving. 

 
19. State v. Looper, 421 S.C. 384, 807 S.E.2d 203 (2017): The S.C. Supreme Court 

ruled that a Circuit Court’s Order reversing dismissal of DUI charge and the 
defendant is not “aggrieved” at this point, and therefore the Order is not 
appealable, order was analogous to an order denying a motion to suppress 
evidence, which was an interlocutory order that not immediately appealable. 

 
20. State v. Morgan, 417 S.C. 338, 790 S.E.2d 27 (Ct. App. 2016): The Court of 

Appeals held that South Carolina's restitution statutes, which permit, but do not 
require, a sentencing judge to consider factors such as the defendant's resources, 
the victim's resources, rehabilitative effect, and the hardship on the victim under 
S.C. Code § 17–25–322(B). In contrast, upon the finding of a defendant's simple 
negligence, a civil judgment concerns only the victim's damages and is not limited 
to pecuniary loss. Thus, the Court ruled that the constructs of restitution and civil 
damages are separate and distinct and that a victim's signing of a covenant not to 
execute bars restitution as a condition of Appellant's probationary sentence. 

 
 
VIDEOTAPE CASES 

 
1. Pennsylvania v. Muniz, 110 S.Ct. 2638, 496 U.S. 582, 110 L.E.2d 528 (1990): 

Evidence of slurred speech and lack of muscular coordination exhibited by drunk 
driving arrestee during administration of sobriety tests, which were conducted and 
videotaped at police booking facility without prior administration of Miranda 
warnings, amounts to non-testimonial information and falls outside the scope of 
the Fifth Amendment’s privilege against compelled self-incrimination. Incriminating 
statements made by arrestee during police officer’s routine recitation of 
instructions for sobriety and breath tests were not prompted by interrogation with 
meaning of Miranda and, therefore, need not be suppressed. However, answers 
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to questioning which required suspect/arrestee to make express assertion of fact 
or belief was testimonial in nature and inadmissible absent Miranda warnings being 
administered. 

 

2. State v. Peele, 298 S.C. 63, 378 S.E.2d 254 (1989): The Court followed the rule 
set forth by the U.S. Supreme Court in Berkemer v. McCarty, 468 U.S. 420 (1984), 
that ordinary traffic stops do not involve custody for purposes of Miranda. 

 

3. State v. Jackson, 302 S.C. 313, 396 S.E.2d 101 (1990): Defendant arrested for 
DUI. He was videotaped and given a B/A test. The Solicitor viewed the tape and 
nol prossed the charges. The tape was erased and the original B/A report were 
lost. Defendant was later indicted. Judge ruled the trial could go on. Under Brady, 
Agurs, Trombetta, and Youngblood, the videotape was material. The Solicitor 
dropped the charges. The value of tape could not be replaced. The defendant had 
no other evidence. Reversed with no showing of bad faith. 

 
4. State v. Landis, 362 S.C. 97, 606 S.E.2d 503 (S.C. App. 2004): The South Carolina 

Court of Appeals held that a state trooper who performed field sobriety tests on a 
defendant and arrested the defendant for DUI, after a state transport officer 
initiated the traffic stop of the defendant, was the arresting officer for the purpose 
of compliance with the videotaping statute. (Section 56-5-2953 of the South 
Carolina Code of Laws) 

 
5. City of Rock Hill v. Suchenski, 374 S.C. 12, 646 S.E.2d 879 (2007): At the incident 

site, the arresting officer did not videotape the entire arrest as required by Section 
56-5-2953 of the South Carolina Code of Laws because the officer's camera ran 
out of tape. The videotaping began upon activation of the officer's blue lights and 
recorded two field sobriety tests and the Miranda warnings, but the tape stopped 
before the officer administered a third field sobriety test and before respondent was 
arrested. 

 
At trial, respondent moved to dismiss the charges due to the officer's failure to 
provide a complete videotape from the incident site. The officer testified that a tape 
had never ended during an arrest before and that he turned on his blue lights and 
assumed the videotape was running as usual. The officer stated he did not know 
the tape was about to expire. The municipal court denied the motion pursuant to 
the statute on the grounds of exigent circumstances. The municipal court also cited 
State v. Huntley, 349 S.C. 1, 562 S.E.2d 472 (2002) and State v. 
Mabe, 306 S.C. 355, 412 S.E.2d 306 (1991), in support of its denial of respondent's 
motion to dismiss. The Defendant is found guilty by the jury of DUAC. 

 
The case was tried before a jury, and respondent was found guilty. Respondent 
appealed her conviction, and the circuit court reversed, holding that respondent's 
motion to dismiss should have been granted. The circuit court distinguished 
Huntley and Mabe, the two cases relied upon by the municipal court in denying 
respondent's motion to dismiss. However, the circuit court did not address the 
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finding of the municipal court that exigent circumstances excused compliance with 
the statute and simply held that the City violated the videotaping statute. 

 
On appeal to the circuit court, the City reiterated its position that noncompliance 
was excused pursuant to Section 56-5-2953 (B). However, the circuit court's order 
did not address or even mention the exceptions in Section 56-5-2953 (B). The 
circuit court simply concluded, "Here, the legislature has established a procedure 
that must be followed in the making of a DUI arrest. Here, the procedure was not 
followed." While the circuit court correctly applied Section 56- 5-2953 (B) of the 
statute, it omitted any mention of subsection 56-5-2953 (B). 

 

The City did not seek a post-judgment ruling from the circuit court on the potential 
applicability of Section 56-5-2953 (B). This precludes our review of the applicability 
of the subsection (B) exceptions, as we may only review the circuit court's order 
for errors of law. We cannot determine error regarding an issue not addressed 
by the circuit court. 

 

The statute at issue in Huntley was the implied consent statute which required a 
simulator test before administration of a breath test. That statute, Section 56-5- 
2950 (2006), is silent as to the remedy for noncompliance, whereas the statute in 
this case provides for dismissal of charges when the statute is inexcusably 
violated. 

 
6. State v. Woodard, 2011-UP-113 (3/22/2011): The S.C. Court of Appeals held that 

the videotape in this case recorded only the audio of the first eight minutes of the 
video because the camera was focused on the inside of the car. Included in the 
first eight minutes of the video are Woodard's voice and the arresting officer's voice 
administering the Miranda warnings. Thereafter, the arresting officer realized the 
error in the focus of the camera, corrected the camera to focus outside the car, 
and captured Woodard's conduct, including three field sobriety tests, on video. The 
Court held that the videotape met the statutory requirements of section 56-5-
2953(A). 

 
7. State v. Branham, 392 S.C. 225, 708 S.E.2d 806 (Ct. App. 2011): The S.C. 

Court of Appeals ruled that the Magistrate’s refusal to dismiss driving under 
influence cases on basis of State’s failure to provide defendant with videotape of 
his datamaster test under S.C. Code Section 56-5-2953(B) (2006) was properly 
upheld. State met its obligation to produce, and datamaster ticket in record showed 
video was online and the defendant had access. 

 
8. Murphy v. State, 392 S.C. 626, 709 S.E.2d 685 (Ct. App. 2011): The S.C. Court of 

Appeals held that the circuit court did not err when it denied defendant’s motion to 
suppress the incident site videotape because it failed to record most of the field 
sobriety tests. Under the plain language of S.C. Code Section 56-5- 2953(A)(1)(a)-
(b), the video needed only to record the accused’s conduct. The Court also held 
that the statute did not require the video be terminated upon the accused being 
placed in the police cruiser. The Court also found the datamaster records in line 
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with the law. The Court used the law prior to 2009 amendment in the law- the court 
in a footnote stated that the current version of Section 56-5- 2953 expressly 
requires the recording of field sobriety tests. 
 

9. Town of Mt. Pleasant v. Roberts, 393 S.C. 332, 713 S.E.2d 278 (2011): The South 
Carolina Supreme Court held that the Legislature specifically provided for the 
dismissal of a DUI charge unless the law enforcement agency can justify its failure 
to produce a videotape of a DUI arrest. The Court held that under the specific facts 
of this case, we find the Town failed to satisfy any of the above-outlined statutory 
exceptions.  
 
The Court stated the statutory exceptions as: Subsection (B) of section 56-5-2953 
outlines several statutory exceptions that excuse noncompliance with the 
mandatory videotaping requirements. Noncompliance is excusable: (1) if the 
arresting officer submits a sworn affidavit certifying the video equipment was 
inoperable despite efforts to maintain it; (2) if the arresting officer submits a sworn 
affidavit that it was impossible to produce the videotape because the defendant 
either (a) needed emergency medical treatment or (b) exigent circumstances 
existed; (3) in circumstances including, but not limited to, road blocks, traffic 
accidents, and citizens' arrests; or (4) for any other valid reason for the failure to 
produce the videotape based upon the totality of the circumstances. Significantly, 
the Town conceded in municipal court and before the circuit court that the initial 
three exceptions did not apply and could not justify its failure to videotape Roberts's 
DUI arrest. The Court held that dismissal is the appropriate sanction in the instant 
case as this was clearly intended by the Legislature and previously decided by this 
Court in City of Rock Hill v. Suchenski, 374 S.C. 12, 646 S.E.2d 879 (2007). 

 

The Court also stated that their decision should in no way be construed as 
eradicating subsection (G) of section 56-5-2953. Instead, we emphasize that 
subsection (G) is still viable and must be read in conjunction with subsection (B) 
as these exceptions, under the appropriate factual circumstances, could operate 
to excuse a law enforcement agency's noncompliance due to the failure to equip 
a patrol vehicle with a video camera. The Court stated for example it could 
conceive of a scenario where a law enforcement agency establishes a "valid 
reason" for failing to create a video of the incident site by offering documentation 
that, despite concerted efforts to request video cameras, it has not been supplied 
with the cameras from DPS. 

  
10. State v. Johnson (Bruce), 396 S.C. 182, 720 S.E.2d 516 (Ct. App. 2011): The 

South Carolina Court of Appeals held that the arresting officer violated statute 
requiring videotaping of administration of breath tests by failure to videotape 2 ½ 
minutes of the scene video and the breath test itself. The state presented no valid 
reason for failure to comply statutory requirement under the videotape statute and 
did not supply any affidavits on either videotape at the scene or the breath testing 
site concerning any issues with them. The failure to comply with statutory 
requirement warranted dismissal by the Court. 
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11.   State v. Johnson (John), 396 S.C. 424, 721 S.E.2d 786 (Ct. App.  2012):  The  

Court held that presence of 33 prospective jurors in prosecution for driving under 
the influence (DUI) was sufficient to select a qualified jury panel from the jury pool 
to serve for a one week term; while jury selection statute required that a person 
selected by the presiding magistrate draw a minimum of 40 jurors, it did not require 
that 40 jurors be present and available in the jury pool before jury selection could 
proceed for a trial, and considering maximum number of potential peremptory 
challenges to primary jurors and alternate jurors, even 30 jurors would have been 
sufficient to select jury panel. Code 1976, §§ 22–2–90, 22–2– 100. 

 
12. State v. Manning, 400 S.C. 257, 734 S.E.2d 314 (Ct. App. 2012): The Court of 

Appeals looked at four issues: 
 

(1) The State was not required to provide an affidavit under Section 56-5-2953 
because of the facts of this case. The defendant was already taken to 
hospital from the scene prior to the arresting officers arriving at the scene. 
It was impossible for the officer to videotape the defendant at the scene. 
The video recording was not required because the arresting officers were 
conducting an investigation of a traffic accident and the defendant was 
arrested at the hospital. The Court can look at the totality of the 
circumstances in which the trial court did and made the correct ruling. 

 
(2) The defendant argued that probable cause for his arrest did not exist under 

Section 56-5-2946. The Court held that under the facts of this case, the 
arresting officers did have probable cause for the arrest. Cpl. Hallman knew 
that the accident occurred at 5 a.m. and was so violent that the car drifted 
off the road over 500 feet. He smelled alcohol in and around the vehicle and 
saw a beer bottle in the accident scene. He spoke to fire service personnel 
and EMS at the scene that was present with the defendant shortly after the 
accident. The defendant told Trooper Baker that he was the driver. Trooper 
Baker smelled alcohol on the defendant and saw injuries on the defendant 
that showed that he was in an accident. 

 
(3) The trial started with the defendant being tried for Felony DUI and 

possession of drug charges. The defendant made a motion to sever the 
charges after the indictments were read to the jury. The Court ruled to sever 
after finding out that the drugs were not present in the defendant’s blood 
from the SLED report. The defendant asked for a mistrial because the jury 
heard about the drugs. The Court refused the motion because the 
defendant did not make the motion before the jury was qualified. The Court 
of Appeals found that Manning waived this issue on appeal by waiting to 
make the motion after the jury had been read the indictments. 

 
(4) The defendant argued that under Section 56-5-2950 (A) where the statute 

begins with “a person who drives” which is a statement on the facts and the  
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ID of the driver was the primary issue at trial. The Court held that the circuit 
court is required to charge only the current and correct law of South 
Carolina. 

 
13. City of Greer v. Humble, 402 S.C. 600, 742 S.E.2d 15 (Ct. App. 2013): The Greer 

City Court dismissed the DUI charge against the Defendant after a motion to 
dismiss because the arresting officer’s affidavit was deficient on its fact, and 
that the supplemental testimony did not cure the deficiency. The Court also ruled 
that the City of Greer failed to maintain its video recording equipment mandated 
dismissal of this DUI charge. The arresting officer’s video recording equipment was 
inoperable at the time of this arrest. He submitted an affidavit stating, “at the time 
of the defendant’s arrest, or probable cause determination, the video equipment in 
the vehicle I was operating was in an inoperable condition and reasonable efforts 
had been made to maintain the equipment in an operable condition.” The arresting 
officer also testified about persistent issues in their vehicles with this equipment by 
Digital Ally making of the equipment. The City Court granted the defendant’s 
motion to dismiss finding that the arresting officer’s affidavit “was deficient on its 
face, and that the supplemental testimony did not cure the deficiency.” Specifically, 
the municipal court determined the arresting officer’s testimony demonstrated that 
the City reacts quickly to each malfunction, but that “the City only reacts.” The 
Court also found that there was no evidence showing any steps taken by the City 
to keep the video recording equipment operable. The log submitted by the officer 
indicated that the City did not wish to pay for the on-site visit after the manufacturer 
offered to fix it. The visit did not occur. The Court also stated that City may not 
have known the precise cause of the problem, but the City knew of an on-going 
problem, specifically with the camera in the vehicle at the incident site. The City 
Judge found that to be unreasonable and dismissed the case. The City appealed 
and the Circuit Court Judge reversed the City Judge because the City Judge as a 
matter of law narrowly construed the statute and erred in dismissing the case. The 
Court of Appeals reversed the Circuit Judge and reinstated the City Judge’s 
original ruling and ordered the DUI case to be dismissed and agreed with the City 
Judge’s original ruling. 

 
14. State v. Henkel, 413 S.C. 9,14,774 S.E.2d 458, 461 (2015): The Supreme Court 

reversed the Court of Appeal and reinstated the defendant’s DUI conviction. The 
Supreme Court held that Section 56-5-2953(A) was videotaping was intended to 
capture the interactions and field sobriety testing between the subject and the 
officer in a typical DUI traffic stop where there are no other witnesses. In this case, 
numerous officers and emergency personnel observed the defendant’s conduct 
and the legislative concerns with videotaping one-on-one traffic stops are not 
present. The Court ruled that the phrase “as soon as videotaping is practicable in 
these circumstances,” applies to both when videotaping must “began” and when 
videotaping must “conform to the provisions of this section.” The Court also held 
that when an individual's conduct is videotaped during a situation provided for in 
subsection (B), compliance with subsection (A) must begin at the time videotaping 
becomes practicable and continue until the arrest is complete. Subsection (A) of 
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the statute as it existed at the time of respondent's arrest only required 
respondent's conduct be videotaped and Miranda warnings be given prior to field 
sobriety tests. We find the audio recording of respondent's field sobriety tests 
adequately captured his conduct at the scene of the traffic accident investigation. 
Additionally, because respondent was given Miranda warnings prior to the time 
videotaping became practicable, we hold the videotape complies with subsection 
(A) because the videotape need only begin complying with subsection (A) from the 
time videotaping became practicable. 
 

15. State v. Gordon, 414 S.C. 94, 777 S.E.2d 376 (2015): The Supreme Court affirmed 
the Court of Appeals in affirming the Circuit Court ruling in part and remanding it 
back to the Circuit Court. The Supreme Court ruled that Section 56-5-
2953(A)(1)(a)(ii) statute requiring video recording of arrest for driving under 
influence (DUI), including any field sobriety tests administered at arrest site, 
required that defendant’s head be visible in recording during administration of 
horizontal gaze nystagmus test. However, the Court went on to state that even if 
the video of a field sobriety test is of such poor quality that is admission is more 
prejudice than probative, the remedy is not be to dismiss the DUI charge, but 
instead, the remedy is to redact the field sobriety test from the video and exclude 
testimony about the test. If there was still sufficient evidence to present the DUI 
case such as the breath alcohol analysis report, video of other field sobriety tests, 
and the defendant’s statement that he had consumed four beers, the case can be 
given to the jury for resolution. 

 
16. State v. Christopher Johnson, 408 S.C. 544, 758 S.E.2d 911 (Ct. App. 2014): The 

Court stated that a police department’s noncompliance with the statute requiring 
video recording of traffic stop was excused as the a DUI arrest when the police 
cruiser of the arresting officer had not been equipped with a recording device. The 
police department had undertaken extensive efforts to obtain recording devices 
from DPS (Dept. of Public Safety). The department had expended its own funds to 
purchase additional camera systems after DPS provided department with limited 
number of camera systems and informed the department that it could not receive 
requested number of camera systems at one time, as of the date of the defendant’s 
trial, the department had spent $463,463.99 to purchase 89 digital-based camera 
systems, statute was enacted so that law enforcement agencies would not have to 
spend their own money on camera systems, and an employee from DPS testified 
that it would take 15 years to fulfill number of camera systems requested statewide 
in single year. 

 
17. State v. Sawyer, 409 S.C. 475, 763 S.E. 2d 183 (2014): The SC Supreme Court 

ruled that a silent video recording of breath test, breath test results, and related 
testimony and evidence in prosecution of defendant for DUI recording, in which the 
video lacked audio portion due to then-unknown device malfunction, did not strictly 
comply with statutory requirements that video recording at the site of the breath 
test of a person charged with DUI “must include the reading of Miranda rights” and 
“the person being informed that he is being videotaped, and that he has the right 
to refuse the test,” The State did not show that any statutory exception applied to 
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allow admission of recording, results, and related evidence despite recording’s 
noncompliance. 

 
18. State v. Taylor, 411 S.C. 294, 768 S.E.2d 71 (Ct. App. 2014): The Court of Appeals 

held that Section 56-5-2953 of the South Carolina Code of Laws was not violated 
even though the video of the state trooper omitted Taylor from its view during the 
repositioning of the trooper’s patrol vehicle, none of the field sobriety tests 
administered and none of the other statutory requirements occurred while the 
defendant was out of the camera’s view. The Court stated that State v. Suchenski, 
Murphy v. State, State v. Gordon demonstrate the plain language of the statute 
does not require the video to encompass every action of the defendant, but 
requires video of each event listed in the statute. Significantly, in each of these 
cases, the propriety of dismissal of the charges depended on whether the officer 
complied with the mandatory provisions of the statute. In this case, the officer 
complied with mandatory provisions of the statute The Court also stated that 
because the statute was not violated in this situation, submitting an affidavit was 
unnecessary. 

 
19. State v. Walters, 418 S.C. 303, 792 S.E.2d 251 (Ct. App. 2016): The Court of 

Appeals ruled that the video recording at issue in this case properly included the 
recording of any field sobriety tests administered as required by section 56–5– 
2953(A). Walters's head is visible during the entire recording of the HGN test. In 
addition, SCHP trooper’s arm is visible as he administers the test, and his 
instructions are audible. While Trooper’s finger disappears at times during the test 
as his hand moves in front of Walters's face, the statute does not require video 
recordings of the HGN test include views of all angles of the test. Such a 
requirement would be unreasonable given the limitations of dashboard cameras. 

 
20. Teamer v. State, 416 S.C. 171, 786 S.E.2d 109 (2016): The South Carolina 

Supreme Court reversed the PCR Court and reinstated the Defendant’s 
convictions for Murder, Assault and Battery with Intent to Kill, Burglary First, Felony 
DUI (GBI), and Failure to Stop with GBI. The Court held that the PCR Court 
misinterpreted Section 56-5-2953 of the South Carolina Code. The Court Stated 
that it had previously interpreted the exceptions in subsection (B) to not require a 
sworn affidavit in all circumstances: Subsection (B) of section 56-5- 2953 outlines 
several statutory exceptions that excuse noncompliance with the mandatory 
videotaping requirements. Noncompliance is excusable: (1) if the arresting officer 
submits a sworn affidavit certifying the video equipment were inoperable despite 
efforts to maintain it; (2) if the arresting officer submits a sworn affidavit that it was 
impossible to produce the videotape because the defendant either (a) needed 
emergency medical treatment or (b) exigent circumstances existed; (3) in 
circumstances including, but not limited to, road blocks, traffic accidents, and 
citizen’s arrests; or (4) for any other valid reason for the failure to produce the 
videotape based upon the totality of the circumstances. 

 
The Court stated that based on its interpretation of the statute in Town of Mount 
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Pleasant v. Roberts, 393 S.C. 332, 346, 713 S.E.2d 278, 285 (2011), an affidavit 
is not needed to qualify for the third and fourth exceptions. As the Defendant in this 
case was arrested for Failure to Stop in connection with a traffic accident, this case 
falls within the third exception. The Court has recently interpreted the third 
exception, regarding traffic accidents, to excuse the videotaping requirement 
only up to the point where videotaping becomes practicable under State v. Henkel, 
413 S.C. 9, 14, 774 S.E.2d 458, 461 (2015). In this case, the Defendant’s vehicle 
headlights were off, the Spartanburg County Sheriff’s Deputy could not see the 
Defendant’s vehicle until it collided with the other vehicle.  Once the accident 
occurred, the urgency of the situation (calling for back-up, assessing injuries, and 
securing Defendant who was attempting to flee), became the Deputy’s concerns. 
The Court also noted that the Defendant was not suspected of DUI until the SCHP 
trooper spoke with the Defendant at the hospital. The failure to initiate videotaping 
in this case could also be excused under the totality of the circumstances, which 
is the fourth exception. As this Court recognized in Henkel, Subsection (A) was 
intended to capture the interactions and field sobriety testing between the subject 
and the officer in a typical DUI traffic stop where there are no other witnesses. This 
situation, created solely by the Defendant’s dangerous and evasive driving, does 
not resemble a typical traffic stop. The legislative concerns with videotaping one-
on- one traffic stops are not implicated under the facts of this case, and under the 
totality of the circumstances, the Deputy’s failure to produce a videotape was 
reasonable and excusable. 

 
21. State v. Kinard, 427 S.C. 367, 831 S.E. 2d 138 (Ct. App. 2019): The South 

Carolina Court of Appeals held, the accident is not the reason Kinard could not 
be videotaped. Deputy Snelgrove testified Kinard was yelling at multiple 
individuals and was not cooperating with EMS workers when he arrived at the 
scene. When Deputy Snelgrove attempted to calm him down, Kinard yelled 
profanities at him and “squared off” at him twice, once with a balled up fist. 
Kinard's behavior lead to Deputy Snelgrove putting him in handcuffs, placing him 
under arrest for disorderly conduct, and putting him in his car. Deputy Snelgrove 
apprised Trooper Barnett of Kinard's behavior. Trooper Barnett decided not to 
attempt to remove Kinard from Deputy Snelgrove's car based on Kinard's prior 
behavior and refusal to respond to him. Thus, similar to Henkel, it was impractical 
to remove Kinard from the car to capture him on the video. However, unlike 
Henkel, the practicality of videoing Kinard's conduct was not due to the accident, 
but Kinard's own conduct. Therefore, based on the totality of the circumstances, 
we find the failure to video Kinard while Trooper Barnett read him his Miranda 
rights qualify under the fourth exception under section 56-5-2953(B). The Court 
also stated that the South Carolina Supreme Court further clarified in 
Teamer V. State, 416 S.C. 171, 177, 786 S.E.2d 109, 112 (2016), “based on this 
[c]ourt's interpretation of the statute in Roberts, an affidavit is not needed to 
qualify for the third and fourth exceptions.” 

 
22. State v. Taylor, 870 S.E.2d 168, 436 S.C. 28 (2022): The Court held that they 

affirmed the Court of Appeals holding that subsection 56-5-2953(A) of the South 
Carolina Code of Laws requires a video recording to visually depict a defendant 
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being advised of his Miranda rights at the incident site.  Because the question of 
whether per se dismissal of Taylor’s DUI charge was appropriate is not before us, 
we affirm the dismissal.  However, we hold that from this point forward, 
suppression of tainted evidence flowing from the failure to administer Miranda 
warnings in accordance with subsection 56-5-2953(A)- is not per se dismissal of 
the DUI charge- is the proper remedy. 

 
23. State v. Tammy Brown, 873 S.E.2d 445, 436 S.C. 505 (Ct. App. 2022):  The 

South Carolina Court of Appeals ruled on three different issues.  First, the 
Defendant that the Felony DUI indictments should have been dismissed because 
it did not state with particularity the underlying traffic offense which the State 
intended to rely on.  The Court ruled on this issue that the indictments were 
sufficient to make the defendant aware of she was being charged with the crimes 
of Felony DUI with Death and Felony DUI with GBI.  Second, the Defendant the 
trial court erred in admitting her blood sample into evidence because she 
requested an independent sample and law enforcement did not offer her 
affirmative assistance to obtain the sample.  Based on the testimony and the fact 
that the defendant refused to sign the collection report, the trial court did not 
abuse its discretion in finding that the defendant did not request an independent 
blood sample.  Third, the Defendant argued that law enforcement violated 
Section 56-5-2950(B) by not video recording the act of drawing her blood.  The 
Court ruled that Section 56-5-2950 did not require video recording of the taking of 
the blood sample from the Defendant.  The Court affirmed the convictions. 

 
 

APPEAL ISSUES AND OTHER ISSUES 
 
1. State v, Looper, 421 S.C. 384, 807 S.E.2d 203 (2017): The South Carolina 

Supreme Court stated that a party may appeal from a decision not amounting to a 
final judgment only where provided by statute. Spalt v. S.C.D.M.V., 816 S.E.2d 579 
(2018): The South Carolina Supreme Court ruled that the Administrative 
Procedures Act permits an appeal only from a final decision of the Administrative 
Law Judge (ALJ). The Court also stated that an order of the ALC remanding to the 
agency is not an immediately appealable order. Because the order of the ALC in 
this case remanded the case to the South Carolina Office Motor Vehicle Hearings 
(OMVH) for further proceedings, the court of appeals was correct to dismiss the 
Department’s appeal. 

 
2. State v. Fuller, 822 S.E.2d 910, 425 S.C. 468 (Ct. App. 2019): The Court of 

Appeals held that a defendant was not permitted to impeach a victim by cross- 
examining her about her two prior driving under the influence (DUI) convictions in 
a CSC trial. 

 
3. Bullcoming v. New Mexico, 564 U.S. 647, 131 S.Ct. 2705 (2011):  The United 

States Supreme Court ruled that the Confrontation Clause does not permit the 
prosecution to introduce a forensic laboratory report containing testimonial 
certification made in order to prove a fact at a criminal trial, through the in-court 
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testimony of an analyst who did not sign the certification or personally perform or 
observe the performance of the test.  The right of the accused is to be confronted 
with the analyst who made the certification, unless that analyst is available for 
trial, and the accused had an opportunity, pretrial, to cross-examine that 
particular scientist. 
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