Destruction of Evidence and Prejudice
Chapman v. Auto Owners Ins. Co., 220 Ga. App. 539 (1996):

· Because we [***2]  find that in the appropriate circumstances, a trial court may remedy the prejudice from such destruction by dismissing the case or excluding testimony about the evidence, we reverse and remand for a determination as to whether such remedy is warranted in this case.
· we find persuasive the reasoning in cases from foreign jurisdictions which have upheld the exclusion of testimony about the destroyed evidence in circumstances such as those presented by this case. Those decisions reason that 
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· in Unigard Security Ins. Co. v. Lakewood Engineering  [***4]  &c. Corp., 982 F.2d 363 (9th Cir. 1992),… The trial court found that Uniguard's "'destruction of key evidence renders a full defense [by the space heater manufacturer] impossible'" and [*541]  therefore precluded any testimony from Uniguard's experts….the Ninth Circuit Court of Appeals began by recognizing 
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a trial court's inherent discretion "to make . . . evidentiary rulings conducive to . . . a fair and orderly trial. Within this discretion lies the power n1 to exclude testimony of witnesses whose use at trial would unfairly prejudice an opposing party…The Uniguard court went on to hold that because there was no dispute that Uniguard  [**785]  destroyed the evidence and that the defendant was denied the opportunity to inspect that evidence, the trial court was authorized to determine that a rebuttable presumption against Uniguard was insufficient to cure the prejudice.
· See also Headley v. Chrysler Motor Corp., 141 F.R.D. 362 (D. Mass. 1991) (appropriate to preclude expert's opinion testimony based on destroyed evidence because opposing party was then prevented from having its own expert investigate cause of fire); Barker v. Bledsoe, 585 F.R.D. 45 (W.D. Okla. 1979) (to avoid trial by ambush, court is required to ameliorate advantage gained by destroying evidence and rebuttable presumption insufficient to do so).
· Because the engineer was unable to perform these tests and because the causation opinion the ATS expert rendered is based almost entirely upon his examination and testing of the destroyed evidence, we do not find the photographs of the evidence are an adequate substitute for the original evidence.
· it would be unfair to allow an expert to place himself "in the position of being the only [***7]  expert with [*542]  first-hand knowledge of the physical evidence on which expert opinions as to . . . causation may be grounded."  (quoting Nally v. Volkswagen of America, 405 Mass. 191, 539 N.E.2d 1017 (Mass. 1989),). 
· See also State Farm &c. Co. v. Frigidaire, 146 F.R.D. 160 (N.D. Ill. 1992) (dismissal of case warranted because photographs of destroyed evidence which supported plaintiff's theory of fire's cause were an inadequate substitute for evidence in its original post-fire condition).
· in Northern Assurance Co. v. Ware, 145 F.R.D. 281 (D. Me. 1993),… the court considered 
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the following five factors in reaching its decision to exclude testimony about the evidence: (1) whether the defendant was prejudiced as a result of the destruction of the evidence; (2) whether the prejudice could be cured; (3)  [***8]  the practical importance of the evidence; (4) whether the plaintiff acted in good or bad faith; and (5) the potential for abuse if expert testimony about the evidence was not excluded. Ware, supra. The court precluded the plaintiff's expert from testifying and did so despite the fact that there was no evidence that the destruction was malicious.
· Knowing what it did [after its investigation], Plaintiff was palpably remiss in failing to make reasonable arrangements within the range of possibility to preserve the evidence. . . . It could have made the necessary arrangements to prevent destruction . . . until a period of time after commencement of [the] suit to afford any diligent defendants an opportunity to [investigate]. . . ."

· Finally, the [***9]  court noted that "dismissal should be reserved for cases where a party has maliciously destroyed relevant evidence with the sole purpose of precluding an adversary  [**786]  from examining that relevant evidence."

· Based on the foregoing authority, we find that 
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in certain circumstances, allowing the case to proceed or an expert to testify about destroyed evidence which the opposing party is unable to test may result in trial by ambush which cannot be cured by a jury instruction. Accordingly, we conclude that where a party has destroyed evidence which may be material to ensuing litigation, the trial judge may be [*543]  authorized to dismiss the case or prevent that party's expert witnesses from testifying in any respect about the evidence.
