IN THE 232nd JUDICIAL DISTRICT COURT

OF HARRIS COUNTY, TEXAS

____________________________________
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THE STATE OF TEXAS
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v. 




}

Indictment  No. 319724




}




MAX ALEXANDER SOFFAR

}         



____________________________________}

MOTION TO DISMISS DUE TO LOST EVIDENCE

COMES NOW, MAX ALEXANDER SOFFAR, by and through his attorneys of record and pursuant to his Right of Confrontation, his Right to Present a Defense, and the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution and Article 1, sections 3, 10, 13, 15 and 19 of the Texas Constitution, and moves to (1) dismiss this prosecution or, alternatively, (2) preclude the death penalty due to lost evidence that would exculpate him or that, at the very least, would be potentially useful to establishing Mr. Soffar’s innocence and his worthiness for a life sentence.  Mr. Soffar’s basis for this motion lies in his right to due process and due course of law as those rights are articulated in the state and federal constitutions.  In support, Mr Soffar would show the Court the following:
I.

FACTUAL STATEMENT
A.

PROCEDURAL HISTORY OF CASE
For the second time in 25 years, Mr. Soffar faces a trial for his life in Harris County. See Final Judgment, Soffar v. Dretke, Cause No. H-96-1281 (S.D. Tex. Dec. 9, 2004); see also Indictment, State v. Soffar, Indictment  No. 319724 (332nd Dist. Ct.).  This second trial concerns the same charges on which he was convicted and sentenced to death in 1981.
Mr. Soffar’s first conviction and death sentence were overturned due to the constitutional ineffectiveness of his trial counsel, Joe Frank Cannon
 and Rick Stover, both of whom are now deceased.  See Soffar v. Dretke, 368 F.3d 441, 478 (5th Cir.), reh’g denied, 391 F.3d 703 (5th Cir. 2004).   The structural error of trial counsel’s ineffectiveness permeates this case, and will infect it yet again because there are witnesses from his first trial who have died, because evidence has gone missing, and because there is exculpatory evidence that never was presented to the Court previously and now is unavailable for use at Mr. Soffar’s re-trial.

Mr. Soffar was first charged with capital murder in August 1980 in connection with the robbery and the murders of three people sometime late in the evening on July 13, 1980 or early in the morning on July 14, 1980, at the Fairlanes-Windfern Bowling Alley, at 14441 Northwest Freeway, in Houston.  Id. at 443 & 456.


Only Mr. Soffar’s purported confessions to police – and nothing else – connected him to the bowling alley murders.  See id. at 456.   Mr. Soffar did not match the physical description of the perpetrator given by the sole surviving eyewitness, Greg Garner.  His putative confessions did not match the physical evidence collected by the police, nor Mr. Garner’s description of the crime.  Id. at 456-57 & 474.  No forensic evidence connected him to the crime and, when presented with Mr. Soffar in a police lineup, Mr. Garner was unable to positively identify Mr. Soffar as the perpetrator of the robbery and shootings.  Id. at 457 & 475.  Finally, Latt Bloomfield, the person identified in Mr. Soffar statement as responsible for two of the murders, has never been indicted or put on trial for those purported offenses.  Nonetheless, Mr. Soffar was convicted of capital murder on March 31, 1981, and was sentenced to death on April 3, 1981.  Id. at 460-61.


Mr. Soffar’s conviction was overturned because Mr. Cannon and Mr. Stover never interviewed Mr. Garner and never obtained expert assistance to reconstruct the crime scene and, specifically, the ballistics evidence.  Consequently, the jury did not know that Mr. Garner’s description of the crime differed dramatically from Mr. Soffar’s.   Id. at 446 n.4.  

The jury also never knew that Mr. Garner specifically remembered only four shots being fired – not the five claimed in the confession attributed to Mr. Soffar.  Id. at 468.  Additionally, the jury never knew that the weights of the bullets and fragments collected at the crime scene and during autopsies barely added up to four bullets, not five.  Id.
In overturning Mr. Soffar’s conviction – after years of post-conviction litigation bitterly fought by the Harris County District Attorney and, later, the Texas Attorney General
 – a panel of the United States Court of Appeals for the Fifth Circuit emphasized the weakness of the State’s case:  
This is absolutely not a case where there was clear objective evidence of Soffar’s guilt.  No eyewitness testimony placed either Soffar or Bloomfield at the crime scene. No fingerprints lifted from the crime scene matched the fingerprints of either Soffar or Bloomfield.  Nothing was taken from the crime scene and later found in the possession of either Soffar or Bloomfield.  No blood or hair samples were found at the crime scene that matched those of Soffar or Bloomfield.  The gun used to commit this crime was neither found nor introduced into evidence.  Neither Soffar nor Bloomfield were linked to a weapon of the same caliber as the bullets recovered from the crime scene.  Nothing Soffar told the police in his statements led the police to discover any evidence they did not already have relating to the bowling alley murders.


Soffar, 368 F.3d at 479 [emphasis added]. 
B.

SUMMARY OF MISSING EVIDENCE, DEAD WITNESSES, AND 

EVIDENCE NO LONGER AVAILABLE


In the 25 years since his initial, unconstitutional trial and now, evidence entrusted to the Harris County District Clerk has been lost and witnesses have died.  Additionally, investigation shows that the State allowed exculpatory evidence to be destroyed.   The lost and destroyed evidence is described more particularly below: 
1.
Lost Evidence

The following items that were introduced into evidence at Mr. Soffar’s trial no longer are in the custody of the Harris County District Clerk:

1) State’s Exhibit No. 62 – a chart of the bowling alley (S.F. Vol. 14:38);

2) State’s Exhibit No. 66 – one of the 11 lead fragments recovered from under decedent Steve Sims’ body is missing (S.F. Vol. 15:344);
3) State’s Exhibit No. 70 – a box containing a distorted lead bullet, with “R” marked on its face, recovered during autopsy from the brain of decedent Tommy Temple (S.F. Vol. 30:211);
  
4) State’s Exhibit No. 71 – a box containing a bullet fragment recovered during autopsy from Sims’ left chest (S.F. Vol. 30:214-15);

5) State’s Exhibit No. 112 – drawing by Mary Ann Mize made on August 5, 1980, of  bowling alley robber (S.F. Vol. 30:1189);
6) State’s Exhibit No. 121 – bag with shirt that Sims was wearing on the night of the murders (S.F. Vol. 30:106); 
7) State’s Exhibit No. 129 – a chart of the bullet holes in the carpet at the bowling alley (S.F. Vol. 31:22); 

8) State’s Exhibit No. 130 – a piece of carpet with a bullet hole from the bowling alley (S.F. Vol. 31:39 & 41);

9) State’s Exhibit No. 131 – a piece of carpet with a bullet hole from the bowling alley (S. F. Vol. 31:39 & 42-43);

10) State’s Exhibit No. 132 – a piece of carpet with a bullet hole from the bowling alley (S.F. Vol. 31:39);

11)  State’s Exhibit No. 133 – a piece of carpet with a bullet hole from the bowling alley (S.F. Vol. 31:39 & 43);

12) State’s Exhibit No. 158 – an evidence collection kit and clothing from a woman Mr. Soffar is alleged to have raped in 1979 (S.F. Vol. 35:397-401);

13) State’s Exhibit No. 162 – one spent shell and two bullets from a .38 caliber pistol that Mr. Soffar allegedly used to threaten a woman (S.F. Vol. 35:470-71).
2.
Evidence No Longer Available

The following evidence no longer is available:

1) Four Audiotapes of Police Interviews with Greg Garner – The Houston Police Department audiotaped interviews with Greg Garner on July 17, 18, 19 and 20, 1980 (See excerpts of HPD report, attached as Exhibit 1; see also Transcripts of audiotaped interviews with Greg Garner on July 17, 18, 19 and 20, 1980, attached as Exhibits 2-5);  

2) Plastic Water Jug – The perpetrator of the bowling alley murders was carrying a plastic water jug when he entered and left it inside the alley (See excerpt of HPD report, attached as Exhibit 6; see also Exh. 2, at 6; Exh. 3, at 4);

3) Audiotape(s) of Gunshot Test – On July 14, 1980, the police performed an audiotaped test to determine if gunshots inside the bowling alley could be heard by bystanders outside and across the freeway (See Transcript of Channel 13, Eyewitness News at 6 p.m. Report, attached as Exhibit 7);

4) Tape(s) of Latt Bloomfield Interrogation – The police interrogated Latt Bloomfield on or about August 5, 1980 and audiotaped the interview (See excerpt of HPD report, attached as Exhibit 8); 

5) Polygraph Strips from Bloomfield Polygraph Examination – Latt Bloomfield underwent a polygraph examination on or about August 5, 1980 (Exh. 8);

6) Polygraph Strips from Mr. Soffar’s Polygraph Examination – Mr. Soffar underwent a polygraph examination while he was in police while in custody, but neither a report nor strips have ever been produced. See Soffar, 368 F.3d at 458.

7) Large Carpet Piece and Pad Cut from Bowling Alley Floor – Removed from the bowling alley, and served as source of the carpet squares in State’s Exhibits 130-133, this piece apparently has been destroyed by the clerk’s office  (S.F. Vol. 30:1149).

3.
Dead Witnesses

The defense is aware that the following witnesses are no longer alive:

1)  Robert Bucklin, M.D. – the pathologist who performed the autopsies of Arden Alane Felsher, Temple and Sims (See Obituary, attached as Exhibit 9);

2) Joseph Jackimczyk, M.D. – the State’s Medical Examiner who testified at trial regarding the autopsies (See Obituary, attached as Exhibit 10);

3) Lawrence Bryant, Jr. – a State’s witness at trial who claimed Mr. Soffar had admitted committing the bowling alley murders (See Fred Harper & Roseanne Mogavero, Mayor talks to dying victim of shooting at speech site, Houston Chronicle, 8/4/81 at 2; Obituary & Photograph of grave marker, attached as Exhibit 11).
4) Mary Ann Mize – the artist who made a portrait of the perpetrator of the bowling alley murders after purportedly interviewing Mr. Garner on Aug. 5, 1980 (See Obituary & Death Verification, attached as Exhibit 12);

5) Zelda Soffar – Mr. Soffar’s mother (See Death Verification, attached as Exhibit 13);

6) George Soffar – Mr. Soffar’s father (See Death Verification, attached as Exhibit 14);

7) Celia Nathan – lawyer and a good friend of Zelda Soffar (See Death Verification, attached as Exhibit 15);

8) Carl Amdur – Mr. Soffar’s maternal uncle (See Death Verification, attached as Exhibit 16); 

9) Michael Lee Raver – an “earwitness” to the shootings who saw a man leaving the bowling alley afterwards (See Death Verification, attached as Exhibit 17); 

10) Becki Jean Hargrave – she and her friends were the last patrons to leave the bowling alley on the night of the murders (See Death Verification, attached as Exhibit 18);

11) Albert O. Schaub – a witness to Mr. Soffar’s participation in moving furniture on July 12 and 13, 1980 (See Death Verification, attached as Exhibit 19);

12) Rabbi Ted Sanders – a clergyman who provided counsel to Mr. Soffar and to his family (See Obituary, attached as Exhibit 20).

C.

THE LOST EVIDENCE WAS EXCULPATORY 

AND MATERIAL TO MR. SOFFAR’S DEFENSE
1.
The Significance of the Evidence Missing from the District Clerk’s Office

Central to Mr. Soffar’s defense at the merits phase is the ability to show that the physical evidence from the crime scene does not match the description of the crime in his confessions, nor in the diagram that he purportedly made for police.  Specifically, Mr. Soffar seeks to show at the merits phase that there were only four bullets fired, not five as related in the Aug. 7, 1980 statement
 attributed to him, and that the bodies were arranged in a different order and layout than in the diagram he purportedly made for police.  See Statement of Aug. 7, 1980, attached as Exhibit 21; see also Diagram of Aug. 7, 1980, attached as Exhibit 22.

While Mr. Soffar bears no burden of proof in this case, he cannot exculpate himself without the physical evidence that underpins his thesis that there were only four bullets, not five, fired during the bowling alley murders.  Moreover, it is probable that a jury would demand that Mr. Soffar show them the physical evidence that supports this exculpatory conclusion. This he cannot do.  The Harris County District Clerk no longer possesses all of the bullets and fragments recovered from the victims and the crime scene, nor does the Clerk possess the carpet squares that show the holes made as a result of the shooting in the alley.  At this juncture, there are two lead fragments – State’s Exhibit No. 66 and State’s Exhibit No. 71 – that are missing, along with one bullet that was entered into evidence in 1981 as State’s Exhibit No. 70.
  The carpet squares, entered into evidence in 1981 as State’s Exhibit Nos. 130 through 133, also are not in the Clerk’s possession.

Another item of evidence that could exculpate Mr. Soffar is State’s Exhibit No. 121, which was a bag containing the shirt that Sims was wearing on the night of the murders.  This evidence, now missing, is significant because Sims had the most contact with the perpetrator on the night of the murders.  According to Mr. Garner, Sims let the perpetrator into the alley, assisted him in filling up his water jug, accompanied him outside to his car, and was forced back inside the bowling alley at gunpoint.  See, e.g., Exh. 2, at 4-5. Sims also got money out of the bowling alley’s cash register at the demand of the perpetrator.  Id. at 7-8.  

The missing shirt also is significant for determining whether the fragment recovered from Sims’ chest (missing State’s Exhibit No. 71) in fact issued from the perpetrator’s weapon and penetrated Sim’s shirt before penetrating his chest.  Because neither Dr. Bucklin’s autopsy of Sims (Exh. 24), nor Dr. Jackimczyk’s testimony about Dr. Bucklin’s autopsy reference anything about an inspection of Sims’ shirt, this very important question – which is essential to settling the question of whether there were four bullets or five shot at the bowling alley – cannot be answered.

Because Mr. Garner did not accompany Sims outside with the perpetrator, it is unknown if there was any struggle between the two before Sims was forced back into the alley at gunpoint.  Nor is it known if the perpetrator left any minute biological evidence on Mr. Sims’ shirt.  But even if he had, PCR amplification and DNA analysis did not exist in 1980.  They both exist today, but because State’s Exhibit No. 121 has been lost, Mr. Soffar has no way to examine it and exculpate himself by showing that another person’s DNA is there. 

Also missing from the Clerk’s office is the portrait of the perpetrator that artist Mary Ann Mize created on Aug. 5, 1980, after interviewing Mr. Garner.  S.F. Vol. 30:1189-90.  Reportedly, the portrait showed a man with long blond hair.  Mr. Soffar has never had blond hair and did not have blond hair in July 1980.  In any case, the portrait no longer is in possession of the Clerk.
2.
The Significance of the Loss of Evidence that Was Never Preserved

Mr. Soffar is prejudiced because the following exculpatory evidence no longer is available and he has lost the right to preserve the evidence and to use it to present his defense and confront his accusers.

1) Four Audiotapes of Police Interviews with Greg Garner – Although the Houston Police Department audiotaped interviews with Mr. Garner on July 17, 18, 19 and 20, 1980 (see Exhs. 2-5) and although the police reports recite that the tapes would be kept in a safe place (see Exh. 1), according to the prosecution these tapes appear to have been re-used in other cases and therefore no longer exist in their original format.  See Order regarding discovery, at 3, entered May 12, 2005, in the instant case.  All that exists today are transcripts of those audiotapes.  Exhs. 2-5.  These transcripts present a description of the perpetrator and of the bowling alley murders that is highly exculpatory of Mr. Soffar.  Mr. Garner’s description of the perpetrator does not match Mr. Soffar.  Id.  Moreover, Mr. Garner’s description of how the crime was committed diverges greatly with the description in the Aug. 7, 1980 statement attributed to Mr. Soffar with regard to:

(1) the number of perpetrators;

(2) whether the perpetrator(s) wore a disguise;

(3) the manner in which the perpetrator(s) gained access to the bowling alley;

(4) whether any of the victims screamed;

(5) the number of shots fired by the perpetrator(s);

(6) the victims’ positions at the time they were shot; and 

(7) how the perpetrator(s) went about emptying the cash register.

Soffar, 368 F.3d at 474; see also Chart summarizing discrepancies between Mr. Soffar’s and Mr. Garner’s accounts of the murder, attached as Exhibit 25.
   In an interview with the prosecution and the defense on February 2, 2005, Mr. Garner stated that he was sure that there was a lot of information about the bowling alley murders that he once knew, but has since forgotten with the passage of time.
  This statement strongly implies that the transcripts will have to be used to refresh Mr. Garner’s memory.  However, it will be up to the jury to decide whether the transcripts are accurate – and this a jury cannot do in the absence of the tapes.  Moreover, should the defense need to impeach a witness with the transcripts, impeachment will be made impossible because the jury – which is the ultimate judge of witness credibility – will not be assured of the transcripts’ accuracy.  Because the audiotapes of these vital interviews with Mr. Garner have been destroyed, Mr. Soffar has been deprived of his right to present his defense and fully confront the witnesses against him by presenting a contrary theory of the crime.


2) 
Plastic Water Jug – According to Mr. Garner, the perpetrator used the pretext of needing water for his car to gain entrance to the locked bowling alley; as part of the ruse, perpetrator carried a plastic water jug. See Exh. 2, at 6; Exh. 3, at 4.  This water jug was left in the bowling alley, but it was not recovered by the police and was later thrown out by the cleaning crew.  Exh. 6.  The jug undoubtedly bore the fingerprints – and the DNA – of the perpetrator, who Mr. Garner never described as wearing gloves.  Exhs. 2-5.   Mr. Soffar has been prejudiced by the failure to preserve this exculpatory evidence because the jug’s existence would confirm Mr. Garner’s recollection. Moreover, fingerprinting and DNA analysis of material on the jug would exculpate Mr. Soffar by identifying the perpetrator of the bowling alley murders.  Without this evidence, Mr. Soffar has been deprived of his right to present his defense and to fully confront the witnesses against him by presenting a contrary theory of the crime. 


3)
Audiotape(s) of Gunshot Test – It is known that the police confirmed Raver’s report that he was in position to hear gunfire emanating from the bowling alley and to see a perpetrator fleeing after the crime.  See Exh. 7; see also Exh. 26.  This tape is exculpatory because it confirms Raver’s report, which also is exculpatory.  Without this evidence, Mr. Soffar has been deprived of his right to present his defense and to fully confront the witnesses against him by presenting a contrary theory of the crime. 


4)
Tape(s) of Latt Bloomfield Interrogation – The Houston Police’s own report (Exh. 8) states that Bloomfield was interrogated and that the interview was audiotaped.  No tape has ever been produced and the prosecution has disclaimed knowledge of such a tape.  According to the prosecution, Mr. Bloomfield was released from custody by the police on August 7, 1980, “because the Houston Police Department investigation did not reveal anything that corroborated Mr. Soffar’s implication of Mr. Bloomfield in the murders.”  See Order regarding discovery, at 12, entered May 12, 2005, in the instant case.
   The bottom line is that Bloomfield was released because he exculpated himself. Given that the Aug. 7, 1980 statement – and the prosecution’s theory at the first trial
 – asserted that Mr. Soffar and Bloomfield committed the crime together, the absence of the interrogation tape means Mr. Soffar has been deprived of his right to present his defense and to fully confront the witnesses against him by presenting a contrary theory of the crime.


5)
Polygraph Strips from Bloomfield Polygraph Examination – It is known that Latt Bloomfield underwent a polygraph examination on August 5, 1980, and although the accompanying police report (Exh. 8) asserts that the examiner believed him to be untruthful, but there is no report from the examiner (Roy Skorpinsky) that so stated.  Moreover, the polygraph strips are nowhere to be found in the investigative file.  The absence of the polygraph strips strongly suggests that Bloomfield was found to be truthful when he denied involvement, and this result would be exculpatory as to Mr. Soffar in light of the Aug. 7, 1980 statement’s assertion that both Bloomfield and Mr. Soffar committed the bowling alley murders. The failure of the State to preserve the polygraph strips from Bloomfield’s polygraph examination means Mr. Soffar has been deprived of his right to present his defense and to fully confront the witnesses against him by presenting a evidence of a contrary theory of the crime.


6)
Polygraph Strips from Mr. Soffar’s Polygraph Examination – Mr. Soffar also underwent a polygraph examination while he was in police while in custody, but neither a report nor strips have ever been produced. See Soffar, 368 F.3d at 458; see also HPD police report excerpt, attached as Exhibit 27.  The absence of the polygraph strips strongly suggests that Mr. Soffar’s confession to the bowling alley murders was found to be untruthful, and this result would be exculpatory as to Mr. Soffar.  The failure of the State to preserve the polygraph strips from Mr. Soffar’s polygraph examination means Mr. Soffar has been deprived of his right to present his defense and to fully confront the witnesses against him by presenting evidence of a contrary theory of the crime.


7)
Large Carpet Piece Cut from Bowling Alley Floor – A large piece of carpet and the underlying pad was removed from the bowling alley as part of the investigation into this crime. (S.F. Vol. 30:1149) The carpet was the source of the bullet-pierced carpet squares that constituted State’s Exhibit Nos. 130 to133.  According to prosecutor Lyn McClellan, the carpet and the underlying pad were stored at the District Clerk’s office, but the clerk no longer possesses the carpet or the pad.  As a result, Mr. Soffar cannot show the jury the carpet from which State’s Exhibit Nos. 130 to 133 were cut.  He has thus been deprived of another tool with which to exculpate himself by showing that there were not five shots fired in the course of the bowling alley murders, and that the victims were shot in the position recalled by Mr. Garner.  The failure of the State to preserve the carpet and the pad – which was clearly intended when the carpet was deposited with the District Clerk – means Mr. Soffar has been deprived of his right to present his defense and to fully confront the witnesses against him by presenting evidence of a contrary theory of the crime.

3.
The Significance of the Dead Witnesses


The deaths of 12 witnesses – thus far – will hobble Mr. Soffar in his efforts to suppress evidence and to present his case at trial.  It is of no moment that some of these witnesses testified at Mr. Soffar’s first suppression hearing or at his first trial.  His prior counsel were ineffective and their ineffectiveness pervaded, as a matter of law, the entire proceeding.  The Court cannot now fulfill Mr. Soffar’s right to a fair trial by requiring him to Mr. Soffar to rely on evidence adduced as a result of ineffective counsel.

Worse, among the dead are witnesses who Mr. Soffar’s counsel never interviewed nor sought to preserve their testimony.  These witnesses include Michael Lee Raver, Rebecca Hargrave, Carl Amdur and George Soffar.  Thus, Mr. Soffar also has lost – through his initial appointed counsel’s ineffectiveness – precious testimony whose absence will only prejudice him at this subsequent trial. 

a.
Mr. Soffar cannot proceed to a suppression hearing because two essential witnesses are dead. 
Mr. Soffar’s uncle, Carl Amdur, and a lawyer friend of his mother’s, Celia Nathan, are dead.  So is Zelda Soffar.  All of these individuals possessed testimony relevant to the constitutionality of the statements he purportedly gave to the Houston Police regarding the bowling alley murders.

According to an affidavit from Carl Amdur, attached hereto as Exhibit 28, he and Nathan and Mr. Soffar’s mother (Zelda Soffar) met with Mr. Soffar at the Houston City Jail on August 7, 1980 before he purportedly gave the statement (Exh. 21) in which he confessed to shooting Mr. Garner and killing Arden Alane Felsher.   Of this group, not one person is still alive.  Moreover, Mr. Soffar’s original trial counsel never took steps to fully investigate this meeting and present it at the original suppression hearing.

According to Amdur, at this meeting on August 7, Mr. Soffar wanted counsel and he initially wanted Nathan to represent him.  She refused, according to Amdur, and so Mr. Soffar demanded that the family hire a “really good lawyer” like Richard “Racehorse” Haynes.  This was refused and Mr. Soffar was told he’d have to wait until counsel was appointed.  Exh. 28.  Whether his family explained to Mr. Soffar that he could demand that counsel be appointed that very minute (because he was in custody and being interrogated) is unknown.  In any case, this information has never been presented to a trial court that is in the position to suppress Mr. Soffar’s statements.  Now, because Amdur, Nathan, and Zelda Soffar are dead, this evidence has been lost.  Consequently, Mr. Soffar has lost his right to fully confront prosecution assertions that his statements were taken in a constitutional manner.

Mr. Cannon and Mr. Stover also never explored whether Nathan actually was Mr. Soffar’s counsel at the time she saw him while he was in custody, or whether she was there solely as a “very, very close friend.” S.F. Vol. 16:689.  According to her testimony at Mr. Soffar’s original trial, Nathan conceded that she “had not been actually employed and paid a fee or anything like that.”  Id.  Also according to Amdur, Nathan was in “extremely poor health” at the time that Mr. Soffar was arrested and held for the bowling alley murders.  Exh. 24.  Mr. Soffar’s original trial counsel never explored how this affected any advice that Nathan might have given to Mr. Soffar.   And, now, there will be no way to know.

b.
Mr. Soffar cannot have a fair trial at the merits phase because 11  essential witnesses are dead.  
Mr. Soffar is prejudiced because the following witnesses are dead and he has lost the right to confront them and to preserve their testimony:

1) Michael Lee Raver –  Raver was across Highway 290 from the bowling alley when the murders occurred.  Raver heard the gunshots and, significantly, did not see a car that looked like Latt Bloomfield’s brown Ford Thunderbird leaving the bowling alley.  See Excerpt from HPD report & Affidavit of Michael Lee Raver, attached as Exhibit 26; see also S.F. Vol. 30:50.  Rather, Raver saw a dark green car speed over from bowling alley to pick up a young man “who just did not fit at all” in a blue, gray or green Ford four-door automobile.  Exh. 26 (HPD report).  Raver’s description of the man waiting in the church parking lot did not match either Mr. Soffar or Bloomfield as the waiting man was “18 – 19 years old, about 5’10” around 160 lbs., medium build, dirty blond hair – kinda bushy looking – below ears but not down on the shoulder.”  Id. (Raver Aff.).  There is no question that the police believed Raver’s report.  They confirmed that person standing across Highway 290 at midnight would have heard gunshots from inside the bowling alley,
  and they related his description of the aftermath of the crime to the news media, who reported: “Police believe the killers may have parked their own car in the church parking lot and walked over to the bowling alley. . . .”  See Bruce Cory, 3 shot to death in bowling alley here, Houston Chronicle, 7/14/80, attached as Exhibit 29; see also Fred King, Company offers $10,000 reward in triple slaying, Houston Post, 7/15/80, attached as Exhibit 30 (reporting that witnesses saw white male running from the bowling alley).  Raver’s evidence is exculpatory because his report of gunfire (and the confirmation that one could hear gunshots while across Highway 290 from the bowling alley) demonstrates he heard the shootings and was in position to see the perpetrator after the crime.  Moreover, the individuals he described do not match the descriptions of Mr. Soffar and Bloomfield, because it describes the use of two cars – neither of which matches Bloomfield’s brown Ford Thunderbird – and  because it directly conflicts with the Aug. 7, 1980, statement attributed to Mr. Soffar.  According to the statement, after shooting the occupants and robbing the place, Bloomfield and Mr. Soffar exited to the waiting car and then left the scene via Highway 290.  Exh. 21 (Aug. 7, 1980 statement). The statement makes no mention of more than one car or of driving immediately over to the church parking lot after leaving the bowling alley. Raver’s exculpatory testimony was not preserved by Mr. Soffar’s original ineffective trial counsel because they never called him as a witness.  Mr. Soffar’s original trial counsel also never cross-examined the police regarding how Raver’s information affected their investigation.  Due to the loss of this exculpatory information, Mr. Soffar cannot effectively present his defense at trial, nor confront other witnesses.

2) Becki Jean Hargrave –  Hargrave and three of her friends were the last patrons to leave the bowling alley on the night of the murders; they left at 11:45 p.m.   See Excerpt of HPD Report & Hypnosis Report, attached as Exhibit 31.   According to Mr. Garner, the perpetrator gained entrance to the bowling alley soon after the business closed, and the front doors were locked, at 11:30 p.m.  Exh. 2 (Garner interview transcript), at 1-2.  Significantly, Ms. Hargrave did not describe anyone who remained in or around the alley who fit the description of Mr. Soffar or Bloomfield.  Exh. 31.  Moreover, none of the cars that she saw in the parking lot matched the description of Mr. Bloomfield’s brown Ford Thunderbird, which according to the Aug. 7, 1980, statement arrived in time for Bloomfield and Mr. Soffar to walk into the alley unimpeded by locked doors.  Id.; Exh. 21. Houston Police found Hargrave’s evidence so believable that they asked her to undergo hypnosis in an effort to determine if she retained more information in her unconscious memory.  Exh. 31 (hypnosis report).  Ms. Hargrave’s evidence was exculpatory because it casts further doubt on the veracity of the Aug. 7, 1980 statement.  However, as with Raver’s exculpatory evidence, Hargrave’s testimony exculpatory testimony never was preserved by prior ineffective trial counsel.  Thus, Mr. Soffar cannot effectively present his defense at trial, nor fully confront other witnesses who claim the Aug. 7, 1980 statement is correct.

3) Zelda Soffar – In addition to Nathan and Amdur, Zelda Soffar also witnessed Mr. Soffar’s behavior on Aug. 7, 1980, and could have shed significant light on Mr. Soffar’s desire for counsel and the agitation that gripped him and would have rendered any statement involuntary.  See Exh. 28.  Because ineffective original trial counsel never questioned Zelda Soffar with regard to these issues, Mr. Soffar has lost his right to fully confront the voluntariness of the statements credited to him at trial.  As Mr. Soffar’s adoptive mother, Zelda Soffar also knew of the many psychological problems (including organic brain syndrome and ADHD) that made it very difficult for Mr. Soffar to cope with the world.  Ineffective original trial counsel never fully examined Zelda Soffar with regard to these problems and that testimony, which would have gone to the voluntariness of Mr. Soffar’s purported statements to police, has been lost forever.  Id. Moreover, Zelda Soffar was one of two alibi witnesses who could show that Mr. Soffar spent the night of July 13, 1980, at home and did not leave.  S.F. Vol. 32:22.  The other witness was George Soffar, Mr. Soffar’s adoptive father, who was never called to testify and who is now dead.  Id.   Now, there is no one who can provide live testimony that a jury can judge.  There remains only a transcript of Zelda Soffar’s testimony, which was derived from a legally ineffective examination performed by original trial counsel.  To force Mr. Soffar to rely on this incomplete, ineffective examination at this retrial would violate his rights to a present a defense and to a fair trial.

4) George Soffar – Mr. Soffar’s adoptive father was home the night of July 13, 1980, according to Zelda Soffar. S.F. Vol. 32:22.  George Soffar died on November 30, 1980, and while he was ill before he died, ineffective original trial counsel made no effort to preserve his testimony.  Therefore, Mr. Soffar has lost the testimony of the only other alibi witness who can confirm that he was, indeed, home on the night of July 13, 1980 and did not leave.  George Soffar also knew of the many psychological problems (including organic brain syndrome and ADHD) that made it very difficult for Mr. Soffar to cope with the world.  This evidence would have shed light on the involuntary nature of any statement made by Mr. Soffar to police.  Ineffective original trial counsel never preserved George Soffar’s testimony with regard to his son’s psychological and behavioral  history and that testimony has been lost forever.  Id.
5) Albert O. Schaub – Schaub participated, with Mr. Soffar, in moving Donna Hiles’ furniture on July 12 and 13, 1980.  S.F. Vol. 30:71.  The defense suggested at trial that the move was so back-breaking that no one involved could have had the energy to engage in any misadventure later.  Schaub, who did the heavy lefting with Mr. Soffar, of the furniture, could have confirmed that fact.  However, the defense never presented his testimony at Mr. Soffar’s first trial, nor did they seek to preserve it. Accordingly, it is lost, and Mr. Soffar cannot effectively present his defense or confront witnesses without it.

6) Celia Nathan – Although Nathan knew a great deal about the conditions under which Mr. Soffar was interrogated and purportedly confessed, trial counsel never sought to preserve her testimony for the merits phase of the trial. Her testimony regarding Mr. Soffar’s behavior on Aug. 7, 1980, could have shed significant light on his desire for counsel and the agitation that gripped him and would have rendered any statement involuntary.  See Exh. 28.  However, because these issues never were explored with her by Mr. Soffar’s ineffective original trial counsel, the testimony has been lost and Mr. Soffar has been prejudiced. 

7) Carl Amdur – Amdur also witnessed Mr. Soffar’s behavior on Aug. 7, 1980, and could have shed significant light on Mr. Soffar’s desire for counsel and the agitation that gripped him and would have rendered any statement involuntary.  See Exh. 28.  Amdur also witnessed Mr. Soffar’s youth and upbringing and saw firsthand the psychological problems that colored the way he coped with the police and the world.  Id.  However, because Mr. Soffar’s ineffective original trial counsel never discovered or preserved any of this  testimony, it has been lost and Mr. Soffar has been prejudiced with regard to defending himself at the merits phase of his trial. 

8) Robert Bucklin, M.D. – Dr. Bucklin performed the autopsies of the decedents in this case, and in the course of those autopsies recovered the bullet and fragment that became, respectively, State’s Exhibit Nos. 70 and 71 and which have since been lost.  Dr. Bucklin never testified at Mr. Soffar’s trial, nor did Mr. Soffar’s trial counsel make any effort to preserve his testimony.  His death means there is a significant gap in the chain of custody for the now-missing State’s Exhibit Nos. 70 and 71.  Moreover, Dr. Bucklin has never been fully confronted by competent trial counsel for Mr. Soffar with regard to his conclusions as a result of the autopsies he performed.  For example, although Dr. Bucklin reported finding a lead fragment (missing State’s Exhibit No. 71) in Steve Sims’ left chest during autopsy, there is nothing in Dr. Bucklin’s autopsy report for Sims (attached as Exhibit 24) that states that he ever examined Sims’ shirt (missing State’s Exhibit No. 121) for evidence that the lead fragment went through the shirt and, thus, originated from the assailant’s gun.  This is highly relevant to the issue of how many bullets were fired in this case, but because it was never explored by defense counsel and because State’s Exhibits No. 71 and 121 are now missing, this evidentiary piece cannot be placed before the jury.   
9) Joseph Jackimczyk, M.D. – Dr. Jackimczyk testified at trial regarding the autopsies, which he did not perform and thus had no first-hand knowledge about.  His testimony was never challenged on that basis by Mr. Soffar’s original, ineffective trial counsel. Moreover, the only cross-examination of Dr. Jackimczyk that exists here was performed by trial counsel who have been found ineffective as a matter of law.  For example, although Dr. Bucklin reported finding a lead fragment (missing State’s Exhibit No. 71) in Steve Sims’ left chest during autopsy, there is nothing in Dr. Bucklin’s autopsy report for Sims (attached as Exhibit 24) that states that he ever examined Sims’ shirt (missing State’s Exhibit No. 121) for evidence that the lead fragment went through the shirt.  Defense counsel never cross-examined Dr. Jackimcyzk with regard to this matter, which is highly relevant to the issue of how many bullets were fired in this case.  Consequently, Mr. Soffar’s right of confrontation never has been fully realized with regard to Dr. Jackimczyk in the context of this case.
10) Lawrence Bryant, Jr. – Mr. Bryant testified at trial that Mr. Soffar told him that he’d shot three people in the back at the bowling alley.  S.F. Vol. 30:141 (“He said he’d shot three people in the back”).  His testimony was rife with inconsistencies when compared to a written statement that he had given the police on a State’s witness at trial who claimed Mr. Soffar had admitted committing the bowling alley murders.  See Statement of Lawrence Bryant, Jr., attached as Exhibit 32.  Among those inconsistencies is that Mr. Bryant’s statement does not quote Mr. Soffar as admitting to the bowling alley murders.  Rather, the statement credits Mr. Soffar with saying, “If I told you who did it, you wouldn’t believe me. . . .and he said three people got shot in the back.”  Id.  This statement is significantly different from different from an explicit admission, but there was no effective cross-examination from Mr. Soffar’s ineffective trial counsel. Consequently, Mr. Soffar’s right of confrontation was not fully realized with Mr. Bryant at the first trial.

11) Mary Ann Mize – Ms. Mize never was called to prove up the portrait that she made of the perpetrator of the bowling alley murders after purportedly interviewing Mr. Garner on Aug. 5, 1980.  Consequently, nothing is known of her methods in making this portrait.  It is not known whether she had any training in creating forensic portrait or whether she knew anything about forensic interviewing.  Without Ms. Mize, the portrait – which is missing State’s Exhibit No. 112 – lacks indicia of reliability and cannot be admitted.
D.

THE LOST EVIDENCE IS EXCULPATORY AND MATERIAL

BECAUSE IT WOULD HAVE SUPPORTED 

IMPOSITION OF A LIFE SENTENCE AT PUNISHMENT

The loss of testimonial and physical evidence here is critical to showing at a penalty phase that Mr. Soffar is not a future danger, that there is a mitigating circumstance and that, accordingly, Mr. Soffar is worthy of a life sentence.  The prejudice as a result of these losses is more fully described below. SEQ CHAPTER \h \r 1
1.
Mr. Soffar cannot have a fair trial at the penalty phase due to missing evidence. 
At punishment in his first trial, the State sought to prove that Mr. Soffar had committed an uncharged rape.  As part of the State’s proof, the evidence collection kit and the clothing that complainant Carolyn Mary Knight was wearing on the night of the rape were marked as State’s Exhibit No. 158 at the punishment phase of Mr. Soffar’s first trial.  Apparently, the kit and the clothing were not kept with the other trial exhibits in the District Clerk’s office.  According to Assistant District Attorney Lyn McClellan, the kit and the clothing are believed to have been returned to the Houston Police Department.  Significantly, the kit and the clothing cannot now be found.

It is not speculative that analysis of the kit and the clothing, if found, could exonerate Mr. Soffar.  The power of DNA analysis to identify the true perpetrators has been universally recognized by legislatures, law enforcement agencies and others involved in the criminal justice system.  See, e.g., Roma Khanna & Steve McVicker, Sutton freed because of faulty DNA evidence in rape case, Houston Chronicle, 3/15/03; “About the Innocence Project,” at http://www.innocenceproject.org; Tex. Code Crim. Proc. art. 64.05. There is no reason why Mr. Soffar should be deprived of such analysis to exonerate himself with regard to the rape claim here – especially when his purported confession to the rape was obtained in a highly unconstitutional manner
 and Ms. Knight herself could not purport to identify Mr. Soffar as the rapist until she saw him sitting in the defendant’s seat in a criminal courtroom.  S.F. Vol. 35:407-9.

The loss of State’s Exhibit No. 158 is not Mr. Soffar’s fault.  He was not charged with its safekeeping.  Rather, the kit was in the possession of the State, which had the obligation to preserve it.  This Court should not allow the State to profit by their loss of this vital evidence, nor should it deny Mr. Soffar when his life is at stake the full measure of his right of confrontation against the uncharged rape.  This right of confrontation cannot now be met due to the State’s loss of the kit and the clothing. 

2.
Mr. Soffar cannot have a fair trial at the penalty phase due to missing exculpatory evidence. 


Should this Court decide that evidence of residual doubt is admissible at punishment,
 Mr. Soffar also will be prejudiced by the loss of exculpatory evidence.  This evidence would serve as a mitigating circumstance and militate in favor of a life verdict.  However, because this evidence was not preserved, Mr. Soffar’s ability to convince the jury of his life-worthiness at sentencing has been severely prejudiced.  

3.
Mr. Soffar cannot have a fair trial at the penalty phase because at least six essential witnesses are dead. 


 At Mr. Soffar’s first trial, his legally ineffective counsel never presented a single witness on his behalf at the penalty phase.  Accordingly, no record was made of the testimony of the following witnesses, who would have given the jury insight into Mr. Soffar’s early life, upbringing, illnesses, and his behavior.  This testimony would have supported the conclusion that Mr. Soffar was not a future danger and that there was mitigating evidence such that he merited a life sentence:

1) Zelda Soffar – As Mr. Soffar’s adoptive mother, Zelda Soffar also knew of the many psychological problems (including organic brain syndrome and ADHD) that made it very difficult for Mr. Soffar to cope with the world.  She could have lent insight into the family’s decision to institutionalize Mr. Soffar early in his life, including a lengthy admission to the Austin State Hospital, where Mr. Soffar was abused so badly that he finally ran away.  Ineffective original trial counsel never called Zelda Soffar to testify in the punishment phase, and so this mitigating testimony has been lost forever.  

2) George Soffar – The defense also did not seek to preserve the testimony of Mr. Soffar’s adoptive father for the punishment phase of the case.  Therefore, Mr. Soffar has lost the testimony of the only other witness who can describe for a punishment-phase jury what his early life in the Soffar home was like. Additionally, because George Soffar arranged Mr. Soffar’s adoption after being approached by a woman who wanted to give up her children, he could have provided insight into Mr. Soffar’s biological mother, about who almost nothing is known.  George Soffar also knew of the many psychological problems (including organic brain syndrome and ADHD) that afflicted his son, and he could have described how these problems afflicted Mr. Soffar since birth. This evidence would have assisted the defense by putting mitigating evidence before the jury.  However, because original trial counsel never preserved George Soffar’s testimony, that testimony has been lost to Mr. Soffar forever. 

3) Albert O. Schaub – Schaub, had he been called as a witness, could have provided evidence of Mr. Soffar’s generosity, as shown by his willingness to engage in the back-breaking labor of  moving Donna Hiles’ furniture for two long days for the grand recompense of two cases of returnable soda bottles.  S.F. Vol. 30:68.  However, the defense never presented his testimony at Mr. Soffar’s first trial, nor did they seek to preserve it. Accordingly, it is lost, and Mr. Soffar cannot effectively show at penalty phase that he is not a future danger and that he merits a life sentence. 

4) Celia Nathan – Although Nathan was by her own admission a longtime friend of Zelda Soffar and knew the family well (S.F. Vol. 16:689), trial counsel never called her to testify about Mr. Soffar’s developmental problems – and the family’s reaction to them – for the penalty phase of the trial. Her testimony could have shed significant light on Mr. Soffar’s actions, his family’s manner of dealing with him, and would have constituted mitigating evidence. However, because these issues never were explored with her by Mr. Soffar’s ineffective original trial counsel, this mitigating penalty phase testimony has been lost and Mr. Soffar has been prejudiced. 

5) Carl Amdur – Amdur also observed Mr. Soffar while he was growing up and witnessed his many developmental problems, which were present since infancy.  See Exh. 28.  Amdur also witnessed Mr. Soffar’s youth and upbringing and saw firsthand the psychological problems that colored the way he coped with the police and the world.  Id.  However, because Mr. Soffar’s ineffective original trial counsel never discovered or preserved any of this penalty phase testimony, it has been lost and Mr. Soffar has been prejudiced with regard to showing that he is not a future danger and that there is mitigating evidence.  

6) Rabbi Ted Sanders – Mr. Soffar is a Jew, as were his adoptive parents.  Rabbi Sanders counseled Mr. Soffar while he was on death row, and had the opportunity to closely observe Mr. Soffar’s behavior in custody, as well as his commitment to his religious upbringing.  Because of Rabbi Sanders’ untimely death, Mr. Soffar has been prejudiced with regard to showing at the penalty phase  that he would not be a future danger if returned to prison and that there is mitigating evidence in the form of his commitment to spirituality even within the four walls of prison. 

Additionally, should this Court decide that evidence of residual doubt is admissible at punishment,
 Mr. Soffar also will be prejudiced by the failure of his ineffective original trial counsel to have preserved the testimony of Raver and Hargrave, both of whom provided evidence to the police that pointed to a perpetrator who was not Mr. Soffar.   Because this evidence was not preserved by prior trial counsel, Mr. Soffar’s ability to convince the jury of his life-worthiness at sentencing has been severely prejudiced.  

II.

MOTION AND ARGUMENT
In this case  SEQ CHAPTER \h \r 1the State has failed in its duty, under both the Texas and United States constitutions, to preserve evidence that is exculpatory with regard to the merits phase of his case and that would show Mr. Soffar not to be a future danger and would constitute a mitigating circumstance at the punishment phase.  Without this evidence, Mr. Soffar cannot hope to mount a competent defense at his upcoming retrial or obtain a life sentence at a punishment proceeding, should one be necessary.  Because Mr. Soffar has been prejudiced by this lost evidence, this case must be dismissed.

A.
DUE PROCESS IMPOSES A DUTY ON THE STATE

TO PRESERVE EXCULPATORY EVIDENCE

The State has a duty to preserve material, exculpatory evidence under the Fourteenth Amendment to the United States Constitution.  California v. Trombetta, 467 U.S. 479, 488-89 (1984); see also Jackson v. State, 50 S.W.3d 579, 588-89 (Tex. App. – Ft. Worth 2001, pet. ref’d).  Where evidence is lost or destroyed, the courts have established a tripartite test for determining whether a remedy is warranted.  The test requires that the defense show that, in failing to preserve the evidence, the government: (1) acted in bad faith when it destroyed evidence, (2) the evidence possessed an apparent exculpatory value, and (3) the evidence is to some extent irreplaceable. Trombetta, 467 U.S. at 488-89; Arizona v. Youngblood, 488 U.S. 51, 58 (1988); United States v. Dumas, 207 F.3d 11, 15 (1st Cir. 2000); see also McDonald v. State, 863 S.W.2d 541, 543 (Tex. App. – Houston [1st  Dist.] 1993, no pet.). 

While there is no question that this rule applies to physical or “real” evidence, it applies as well to testimonial evidence.  Accordingly, where the government takes action that makes a material witness unavailable, counsel may file a motion to dismiss under United States  v. Valenzuela-Bernal, 458 U.S. 858 (1982). To establish a due process violation, a defendant must make a “plausible showing” that the witness’ testimony “would have been material and favorable to his defense, in ways not merely cumulative to the testimony of available witnesses.” Id. at 873. The sanction of dismissal is warranted when “there is a reasonable likelihood that the testimony could have affected the judgment of the trier of fact.” Id. at 873-74; see also United States  v. Perez, 217 F.3d 323, 326 (5th Cir. 2000).
Here, there is no question that the lost or destroyed real evidence, as well as the lost testimonial evidence, was both exculpatory and material to Mr. Soffar’s case at the merits and at punishment.  The analysis of these factors is detailed, supra, in Section I.C. and I.D.

Moreover, the exculpatory nature of the lost and destroyed evidence was known to the State well before the evidence was lost or destroyed.  For example, in the case of the lost State’s Exhibit Nos. 70 and 71, the State knew at Mr. Soffar’s original trial that the weight of the projectiles and fragments only added up to four bullets, not five. Habeas Transcript of Sept. 8, 1994 at 17-29 (Tobias testimony); HPD Firearms Section Worksheet, attached as Exhibit 25; see also ADA Tobias notes, attached as Exhibit 33.  The State knew at trial that the difference between four fired bullets and five was the difference between arguing that the jury could believe the Aug. 7, 1980 statement attributed to Mr. Soffar and that it could not.  Indeed, the State argued at trial that the Aug. 7, 1980 statement had to be true because five bullets had been fired.  S.F. Vol. 33:121.  
Similarly, the exculpatory nature of the missing carpet squares – State’s Exhibit Nos. 130 to 133 – was evident to the prosecution because the squares showed that the arrangement of the bodies during the shootings was as Mr. Garner had recounted to the police.  Exhs. 2-5 & 25.  In other words, the bodies were not arranged as Mr. Soffar purportedly told police in the Aug. 7, 1980, statement attributed to him, nor were they arranged as detailed in the crime scene drawing he purportedly made for the police.  Exhs. 21 & 22.

Similarly, the exculpatory value of the audiotapes of Mr. Garner’s interviews undoubtedly were evident to the State because the State not only failed to call Mr. Garner to testify at trial, but was falsely asserted to the jury that his injury caused him to lose his memory of the crime.  S.F. Vol. 33:389 & 498.  
The exculpatory value of the gunshot test tape also was evident to the State.  The tape confirmed Raver’s account of having heard the gunshots fired during the murders and, in so doing, the test’s outcome vouched for Raver’s account of the aftermath of the murders.  This account exculpated Mr. Soffar because it included a description of a perpetrator who did not match Mr. Soffar by any means whatsoever or the Aug. 7, 1980 account attributed to Mr. Soffar.  Exhs. 7 & 26.
Where, as here, the exculpatory value of lost or destroyed evidence is proven and is shown to have been known by the State to be exculpatory, the State’s conduct is examined for evidence of bad faith in allowing loss or destruction.  In assessing the State’s conduct, a court should examine the following factors: (1) whether the evidence was lost or destroyed while in the State’s custody; (2) whether the State acted without regard for the accused; (3) whether the State was negligent in failing to adhere to established and reasonable standards of care for police and prosecutorial functions; (4) whether the acts leading to the destruction of evidence were deliberate or in good faith or with a justification; (5) whether, and to what degree, law enforcement officers were involved; and (6) whether the prosecuting attorneys participated in the events leading to the loss or destruction of the evidence. United States  v. Loud Hawk, 628 F.2d 1139, 1152-53 (9th Cir. 1979) (en banc), cert. denied, 445 U.S. 917 (1980).  

However, the State’s actions are analyized here, there is little question but that the loss and destruction of materially exculpatory evidence here resulted from bad faith.  First and foremost, the evidence was lost or destroyed as a result of Mr. Soffar being accorded ineffective appointed counsel in 1980.  The failure of the State to fulfill Mr. Soffar’s constitutional right to effective assistance of counsel is not chargeable to Mr. Soffar; it is chargeable to the appointing authority, in this case, the State.  Moreover, the State’s failure to appoint Mr. Soffar competent counsel was the direct cause of the delay between Mr. Soffar’s being charged with capital murder in 1980 and this retrial some 25 years later. 

Even if this Court were not to determine that the State acted in bad faith when it appointed ineffective counsel to Mr. Soffar in 1980, there are other bases for finding bad faith.  For example, as regards the missing items that were entered into evidence, these were solely in the possession of the State.  Again, Mr. Soffar had no duty to safeguard this evidence, as the clerk did, nor did he have access to the evidence such that he could allow it to be destroyed.  Indeed, when he sought to access the ballistics-related evidence in 1994, the clerk already had lost it.
Remedies for destruction of evidence include dismissal, United States v. Cooper, 983 F.2d 928 (9th Cir. 1993), or, in less egregious cases, an adverse inference instruction where evidence is lost or destroyed. See Youngblood, 488 U.S. at 51; United States  v. Wise, 221 F.3d 140, 156 (5th Cir. 2000) (district court has discretion to admit evidence of spoliation and to instruct the jury on adverse inferences).  Because Mr. Soffar has been materially prejudiced by the loss and destruction of evidence that was lost or destroyed in bad faith by the State, he seeks dismissal of this case, but does not rule out later seeking an adverse inference jury instruction due to the State’s spoliation of evidence.
B.
THE STATE CONSITUTIONAL GUARANTEE TO DUE COURSE OF LAW IMPOSES A DUTY ON THE STATE TO PRESERVE EXCULPATORY

AND EVIDENCE THAT IS “POTENTIALLY USEFUL” 

Even if this Court determines that Mr. Soffar has not shown bad faith in losing or destroying the exculpatory evidence in issue here, he still is entitled to dismissal because the loss or destruction of this evidence that was in the State’s possession violates his rights under the Texas Constitution’s guarantee of due course of law to a criminally accused.  Pena v. State, 166 S.W.3d 274, 278 (Tex. App. – Waco 2005, pet. filed).  This duty applies to evidence that is of such a nature that the defendant is unable to obtain comparable evidence by reasonably available means.  Id. at 281.  There this evidence has been destroyed or, as here, lost, the duty to provide due course of law is breached.  Id. 


Here, there is no question that evidence of exculpatory value has been lost due to the delay between Mr. Soffar’s initial charge in this matter and this re-trial.  As detailed in Section I.C. and II.D., supra, exculpatory evidence in the form of real evidence and testimony has been lost to Mr. Soffar over the past 25 years.  Among this evidence is the testimony of Raver, Hargrave and the Soffars, and real evidence such as the lost projectiles, lost carpet squares, plastic water jug and the tapes of police interviews with Mr. Garner.


The consequences that flow from the loss of evidence depend on the type of evidence that it is.  Where, as here, the evidence is exculpatory, due process requires that the consequences be dismissal of the State’s case.  Id. (citing Brady v. Maryland, 373 U.S. 83, 87 (1963)).  Accordingly, because so much exculpatory evidence has been destroyed due to death or lost, this prosecution should be dismissed.


However, even if this Court were to find that the evidence that has been lost is merely “potentially useful,” dismissal cannot be ruled out as an appropriate remedy in order to protect Mr. Soffar’s right to a fair trial.   In Pena, the court proposed that, where  “potentially useful evidence” has been lost or destroyed, a court must consider:

1) The degree of negligence involved in the loss or destruction of the evidence;

2) The significance of the destroyed or lost evidence considered in light of the probative value and reliability of secondary evidence that remains available; and

3) The sufficiency of the other evidence used at trial to support the conviction. 

Id. at 282. 


Here, to the extent that the State would deny bad faith in allowing the loss or destruction of the evidence here, it cannot rule out negligence, particularly as regards the failure of the clerk to keep the evidence from Mr. Soffar’s first trial and the failure of the police collect and keep the evidence that would exculpate him.  

As detailed Sections I.C. and I.D., supra, the evidence that has been lost or destroyed (due to death) is significant to Mr. Soffar’s case at both the merits and punishment phases.  There is no other evidence that would fairly substitute for a jury’s consideration.  Accordingly, in order for Mr. Soffar’s rights to a fair trial and due course of law to be made manifest, this case must be dismissed.
WHEREFORE, PREMISES CONSIDERED, and any others that may appear to this Court after a hearing, Mr. Soffar respectfully moves for entry of an Order:
1) Dismissing this prosecution because the State of Texas has violated its duty to Mr. Soffar to comply with due process and preserve exculpatory evidence; and/or

2) Dismissing this prosecution because the State of Texas has violated its duty to Mr. Soffar to comply with the guarantee of due course of law under the Texas Constitution and preserve exculpatory evidence; and/or

3) Dismissing this prosecution because the State of Texas has violated its duty to Mr. Soffar to comply with the guarantee of due course of law under the Texas Constitution and preserve potentially useful evidence, the loss of which has prejudiced Mr. Soffar’s case;  
4) For such other and further relief to which Mr. Soffar may be entitled in law or in equity. 
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Kathryn M. Kase

IN THE 232nd JUDICIAL DISTRICT COURT

OF HARRIS COUNTY, TEXAS

____________________________________

}

THE STATE OF TEXAS


}

}


v. 




}
Indictment  No. 319724




}




MAX ALEXANDER SOFFAR

}         



____________________________________}

ORDER
Wherefore, premises considered, Mr. Soffar’s Motion to Dismiss Due to Lost Evidence is hereby GRANTED.  

THEREFORE, it is ORDERED, ADJUDGED AND DECREED that this case is dismissed because because the State of Texas has violated its duty to Mr. Soffar to comply with due process and preserve exculpatory evidence; and because the State of Texas has violated its duty to Mr. Soffar to comply with the guarantee of due course of law under the Texas Constitution and preserve exculpatory evidence; and because the State of Texas has violated its duty to Mr. Soffar to comply with the guarantee of due course of law under the Texas Constitution and preserve potentially useful evidence, the loss of which has prejudiced Mr. Soffar’s case.

Signed this ______ day of ___________, 2005.







____________________________________

The Honorable Mary Lou Keel

232nd District Court

Harris County, Texas

�   Mr. Cannon is infamous for having slept through the portions of the capital murder trial of Calvin Frank Burdine.  Burdine v. Johnson, 262 F.3d 336, 349 (5th Cir. 2001) (en banc), cert. denied, 122 S. Ct. 2347 (2002). Three years before deciding Mr. Soffar’s case, United States Court of Appeals for the Fifth Circuit overturned Mr. Burdine’s conviction and death sentence and sent the case back to Harris County for retrial.  Id.


�   A review of Mr. Soffar’s case in the Fifth Circuit supplies just one illustration of how the State of Texas delayed his case by fighting a grant of relief made in the year 2000.  See Soffar v. Johnson, 237 F.3d 411 (5th Cir. 2000), granting reh’g en banc, 253 F.3d 227 (5th Cir. 2001), rev’d and remanded to orig. panel sub nom. Soffar v. Cockrell, 300 F.3d 568 (5th Cir. 2002) (en banc), reversing conviction on other grounds sub nom. Soffar v. Dretke, 368 F.3d 441 (5th Cir.), reh’g denied, 391 F.3d 703 (5th Cir. 2004).    As the foregoing citation demonstrates, Mr. Soffar’s case stayed in the federal appellate court until the end of 2004, when the Fifth Circuit decided not to rehear a second panel decision granting relief to Mr. Soffar. 


� Neither the box nor the fragment contained within it are in the possession of the Harris County District Clerk, nor have they been in the clerk’s possession since at least 1994, when a prior judge of this Court permitted defense expert Ken Braunstein access to this evidence and it could not be found by the clerk’s office.  Habeas Testimony of Oct. 7, 1994, at 17 (Ken Braunstein testimony). 
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�  The chart is not in the possession of the Harris County District Clerk, nor has it been in the clerk’s possession since at least 1994, when a prior judge of this Court permitted defense expert Ken Braunstein access to the chart and it could not be found by the clerk’s office.  Habeas Testimony of Oct. 7, 1994, at 18 (Ken Braunstein testimony).





� The carpet piece is not in the possession of the Harris County District Clerk, nor has it been in the clerk’s possession since at least 1994, when a prior judge of this Court permitted defense expert Ken Braunstein access to it and it could not be found by the clerk’s office.  Habeas Testimony of Oct. 7, 1994, at 18 (Ken Braunstein testimony).
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� The carpet piece is not in the possession of the Harris County District Clerk, nor has it been in the clerk’s possession since at least 1994, when a prior judge of this Court permitted defense expert Ken Braunstein access to it and it could not be found by the clerk’s office.  Habeas Testimony of Oct. 7, 1994, at 18 (Ken Braunstein testimony).





�  This page is excerpted from Mr. Soffar’s State Habeas Exhibit 75.  The tape of the broadcast is in evidence as Mr. Soffar’s State Habeas Exhibit 74.


�   There may be other witnesses who are dead, but whose deaths are unknown to the defense.  Except for Dr. Jackimczyk, the prosecution has not advised the defense of the deaths of any of its witnesses.





�   The original death verifications for all witnesses named here are attached as exhibits to Mr. Soffar’s Motion To Dismiss This Prosecution Or Preclude The Death Penalty Due To Delay That Has Resulted In Missing Evidence, The Death Of Witnesses, And The Unavailability Of Exculpatory Evidence, which is being filed contemporaneously with this Motion.





�   The prosecution asserted at Mr. Soffar’s first trial that the August 7, 1980 statement “is as close to the truth as you have heard.”  S. F. Vol. 33:29-30 (Holleman closing). 





� Assistant District Attorney Lyn McClellan has suggested in conversation with Mr. Soffar’s counsel that State’s Exhibit Nos. 70 and 71 were the boxes containing the spent bullet and the fragment, and that the bullet and fragment were entered into evidence elsewhere.  However, nowhere in the transcript of Mr. Soffar’s first trial is there any testimony evidencing this assertion.  Moreover, the trial transcript is clear that 2 spent bullets were recovered from the bowling alley  and marked as State’s Exhibit Nos. 64 and 65 (S.F. Vol. 15:342 & 344), and that an additional spent bullet was recovered in the course of the Temple autopsy and marked as State’s Exhibit No. 70 (S.F. Vol. 34:211).  Further, the worksheet for the State’s firearms examiner C.E. Anderson confirms that three bullets in excess of 100 grains in weight were recovered, along with various fragments.  See Anderson Worksheet, attached as Exhibit 23.  One of these plus-100-grain bullets is noted on the worksheet as being recovered during an autopsy; this became State’s Exhibit No. 70.  Id.  The other two plus-100-grain bullets were recovered by police officer D. M. Rushing; they were later marked as State’s Exhibit Nos. 64 and 65.  Id.; see also S.F. Vol. 15:342.





�  Exhibit 25 is the same chart that the United States Court of Appeals for the Fifth Circuit attached as Appendix A to its opinion in Soffar v. Dretke, 368 F.3d 441, 448 (5th Cir.), reh’g denied, 2004 WL 2636108 (5th Cir. 2004). 





�   Indeed, the dimming of Mr. Garner’s memory also prejudices Mr. Soffar.  Moreover, a similar loss of memory over a shorter term has served as a basis for a speedy trial dismissal.  See State v. Perkins, 911 S.W.2d 548 (Tex.App.—Fort Worth 1995, no pet.) (delay of as little as fourteen months in bringing a defendant to trial too long defense witnesses’ memories were dimming).


�   This is a material change in position from the District Attorney’s position at Mr. Soffar’s first trial, where the prosecution asserted at closing that Bloomfield had committed at least two of the bowling alley murders and would be prosecuted.  S.F. Vol. 33:492 & 541.  





�   S.F. Vol. 33:492 & 541.  


�   Unfortunately, the audiotapes of the test (see Exh. 7) that confirmed this fact are missing. 


�  See Mr. Soffar’s Motion to Suppress Statements Regarding Carolyn Mary Knight And All Evidence Flowing From Those Statements, which is being filed contemporaneously with this motion. 





� See Mr. Soffar’s Motion to Submit Evidence and Argue Residual Doubt at the Penalty Phase, which is being filed on the same date as this motion.  As noted in the aforementioned motion, the United States Supreme Court will address the issue of residual doubt in Oregon v. Guzek, No. 04-929 (U.S. Sup. Ct.) in its upcoming term. 


� See Mr. Soffar’s Motion to Submit Evidence and Argue Residual Doubt at the Penalty Phase, which is being filed on the same date as this motion.  As noted in the aforementioned motion, the United States Supreme Court will address the issue of residual doubt in Oregon v. Guzek, No. 04-929 (U.S. Sup. Ct.) in its upcoming term. 








PAGE  
2

