MEMORANDUM

TO:

Joe

CC:

Channing

FROM:
Matt

DATE:

August 13, 2007

RE:
Consequences of destruction of allegedly hazardous materials evidence in +++ case

Joe, you requested that I research what options were available to us in the +++ case to argue that the destroyed evidence (“meth lab materials”) should be excluded, that the jury could be instructed that they may infer that the evidence does not tend to prove guilt, or that the case should be dismissed as a matter of law.

My short answer we may argue for one or all of these remedies for the destructing of the evidence under the Federal and/or Texas Constitutions.

Due Process and Due Course of Law Concerns: “Potentially Useful” Evidence Versus Exculpatory Evidence and the Bad Faith Requirement

Under Federal constitutional law the State does not deprive a defendant of his right to due process, that is, a “fundamentally fair” process, by failing to preserve “potentially useful evidence . . . [a]bsent a showing of bad faith on the part of the police or prosecutor.”  Arizona v. Youngblood, 488 U.S. 51, 58 (1988).  See also Illinois v. Fisher, 540 U.S. 544, 547-48 (2004).  This bad faith requirement only applies to “potentially useful evidence”: when the State suppresses or fails to disclose material exculpatory evidence,;the good or bad faith of the prosecution is irrelevant and a due process violation occurs whenever such evidence is withheld.  See Brady v. Maryland, 373 U.S. 83 (1963); United States v. Agurs, 427 U.S. 97 (1976).  See also Ferguson v. Roper, 400 F.3d 635, 638 n. 2 (8th Cir. 2005) (quoting Youngblood at 55) (“Brady and Youngblood both involve, in the Supreme Court’s words, “what might loosely be called the area of constitutionally guaranteed access to evidence.”) 

Furthermore, bad faith and fundamental unfairness exist if the destroyed evidence possessed “exculpatory value that was apparent before the evidence was destroyed, and [is] of such a nature that the defendant would be unable to obtain comparable evidence by other reasonably available means.” California v. Trombetta, 467 U.S. 479, 489 (1984).  Thus, due process rights are violated when the State had notice that the evidence may be not be truly inculpatory.    U.S. v. Cooper, 983 F.2d 928, 931 (9th Cir. 1993) (“Youngblood 's bad faith requirement dovetails with the first part of the Trombetta test. . . . The presence or absence of bad faith turns on the government's knowledge of the apparent exculpatory value of the evidence at the time it was lost or destroyed.”).  

Therefore, as we discussed today, if we can allege bad faith we are almost home.  And, given the Cooper case, Vasquez notwithstanding, Mr. Gomez's demand that the State fingerprint the meth lab materials (but not the marijuana), together with his claim that the lab materials did not belong to him should arguably suffice to evidence bad faith in the State's destruction of the meth lab evidence.  In other words, we want to be able to get the court to a place where it might say something like the following:

We will not adopt the government's belief that [the defendants] are lying. The defendants' version of the facts, which was repeatedly relayed to government agents, had at least a ring of credibility. They should not be made to suffer because government agents discounted their version and, in bad faith, allowed its proof, or its disproof, to be buried in a toxic waste dump. . . . The government's proposed stipulation is an inadequate substitute for the laboratory equipment. The district court appropriately dismissed the indictment. 

Cooper at 933.  However, at least one Texas court has recently found that merely “assert[ing] that further testing would have produced exculpatory results” does not make material, exculpatory evidence of merely potentially useful evidence.  State v. Vasquez, ___ S.W.3d ___, 2007 WL 1844287 (Tex.App.-Houston, June 28, 2007) (not yet officially released).

Federal law aside, “[r]elying upon state constitutional law, some states hold” 

that even in situations where defendants cannot show bad faith on the part of the state in failing to preserve material evidence, defendants may nonetheless be entitled to an adverse-inference instruction, dismissal, or new trial if they can make a sufficient showing of substantial prejudice. These states take authority from Justice Stevens's concurring opinion in Arizona v. Youngblood wherein he wrote: “there may well be cases in which the defendant is unable to prove that the State acted in bad faith but in which the loss or destruction of evidence is nonetheless so critical to the defense as to make a criminal trial fundamentally unfair.”

State v. Steffes, 500 N.W.2d 608, 611 n.3. (N.Dak. 1993) (quoting Youngblood, 488 U.S. at 61 (Stevens, J. concurring)).  The states are split on the issue.  Id. at 611-612 (collecting cases).

One Texas court has done away with the bad faith requirement, citing the considerations discussed by Justice Stevens in his Youngblood concurrence (“There may well be cases in which the defendant is unable to prove that the State acted in bad faith but in which the loss or destruction of evidence is nonetheless so critical to the defense as to make a criminal trial fundamentally unfair.”
.  If we can’t satisfy Youngblood’s bad faith requirement, or use Tormbetta’s murky language and fact-based analysis, then perhaps we can use Pena, in which the Court of Appeals in Waco held as a matter of state law, in opposition to other Courts of Appeals, that under the Due Course of Law Clause of the Texas Constitution, if the state destroys potentially useful evidence and the defendant would be unable to obtain comparable evidence by other reasonably available means, then, upon a motion by the defendant to determine the consequences, if any, of this destruction, the trial court must consider the following factors, “[k]eeping in mind the central objective of protecting the defendant's right to a fundamentally fair trial”:


(1) the degree of negligence involved,


(2) the significance of the destroyed evidence considered in light of the probative value and 
reliability of secondary evidence that remains available, and


(3) the sufficiency of the other evidence used at trial to support the conviction.

Pena v. State, 166 S.W.3d 274, 281-282 (2005) (hereinafter “Pena I”).  These factors are identical to those properly considered in the civil spoliation context.  Trevino v. Ortega, 969 S.W.2d 950, 953-55 (Texas 1998) (Baker, J., concurring); Conditt v. Morato, Not Reported in S.W.3d, 2007 WL 1776063
Tex.App.-Fort Worth June 21, 2007).  
Subsequently, on appeal after remand, the Pena court borrowed from the Delaware high court the following factors to be used in determining the negligence question: (1) whether the evidence would have been subject to discovery or disclosure, and (2) if so, whether the state had a duty to preserve the evidence.  See Pena v. State, ___ S.W.3d ___, 2007 WL 1289426, at *13-16 (June 28, 2007) (hereinafter “Pena III”).  I propose that the answer to the first question is properly in the affirmative, without knowing more.  And I suggest that the State did have a duty here, where Mr. Gomez disputed his ownership of the materials and demanded exonerative fingerprint testing.

Interestingly, the recent problems with the Houston crime lab informed this the Pena I court's abandonment of the Youngblood standard: “it is entirely possible that the Youngblood standard may have contributed to the negligent actions of these crime labs.”  Pena I at 281.  If we can impeach the crime lab it might help the court psychologically.

