STATE OF SOUTH CAROLINA  
)
IN THE COURT OF GENERAL SESSIONS 
)
FOR THE EIGHTH JUDICIAL CIRCUIT
COUNTY OF
NEWBERRY

)

2011-GS-36- ########
State of South Carolina,

)

)

Plaintiff,
)
MEMORANDUM IN SUPPORT OF MOTION
  
  v.


)        
TO ENFORCE PLEA AGREEMENT
)
             

%%%%%%%%,


)





)
Defendant.
)

Defendant, %%%%%%%%%, hereby moves for an Order of this Court to enforce a plea agreement reached between the Defendant and The Eighth Circuit Solicitors Office.  Defendant is charged with Driving Under the Influence 2nd Offense.  Defendant was arrested on October 14, 2010 and indicted on a charge of DUI 2nd.  Defendant’s first appearance was on November 29, 2010 and the case was assigned to Assistant Solicitor Rosemerry Commander.  


Attorney for Defendant, W. Chad Jenkins, Esquire, negotiated with Assistant Solicitor Commander on several occasions, culminating with a discussion on Monday, April 25, 2011.  At that time, Assistant Solicitor Rosemerry Commander verbally offered to remand the case to Magistrate’s Court and allow a plea to a reckless driving charge with a fine of $445.00.  Attorney Jenkins asked Assistant Solicitor Commander more than once if this was a solid offer so he could take it to his client and the Assistant Solicitor indicated that it was and that the plea could be put on the record on May 5, 2011 at 2:00 p.m. at the Newberry County Central Court.


Attorney Jenkins presented the offer to his client and discussed all of the available options with him.  The Defendant, %%%%%%, willingly accepted the offer from the Eighth Circuit Solicitor’s office and said acceptance was confirmed via email from W. Chad Jenkins, Esquire to Rosemerry Fielder Commander on Monday, April 25, 2011 at 10:33 a.m.  A copy of said email is attached herewith as Exhibit A.  


On Thursday, May 5, 2011 at 2:00 p.m., Attorney W. Chad Jenkins appeared at the Newberry County Magistrate’s Court to place the plea of %%%%%%% to reckless driving on the record.  At that time, Assistant Solicitor Rosemerry Commander indicated that she had to return to the Newberry County Courthouse to obtain the paperwork for the case and that she would return shortly.  Attorney Jenkins waited until her return at approximately 2:45 p.m.  At that time, and never before that time, Assistant Solicitor Rosemerry Commander informed Attorney Jenkins that the agreement would not be honored and that if Mr. %%%% wished to plead he would have to plead to a DUI 1st.  Prior to this time, there was no warning or other indication that the plea was contingent upon anything other than Mr. %%%%%%% entering the plea on May 5th as agreed.  The Eighth Circuit Solicitor’s Office, by and through Assistant Solicitor Rosemerry Commander, unilaterally failed to abide by the plea agreement that had been reached. 


The plea agreement between the Defendant and State was freely and voluntarily entered into by both parties.  The Defendant has done everything that was required of him pursuant to this plea agreement and stands willing and ready to enter into the plea agreement as stated.  (See April 25, 2011 letter attached herewith as Exhibit B.)  The Eighth Circuit Solicitor’s Office has breached this agreement by refusing to allow Defendant %%%%%%% to plead to reckless driving.  Defendant relied to his detriment upon the agreement of the parties.  He made business and personal plans based upon the agreement and he arranged for the payment of the fine.  The only change in circumstance was that Assistant Solicitor Rosemerry Commander changed her mind.  That is not a valid reason to fail to abide by a plea agreement entered into in good faith.   

ARGUMENT

DETRIMENTAL RELIANCE

“A plea agreement is only an ‘offer’ until the defendant enters a court-approved guilty plea.”  Reed v. Becka, 333 S.C. 676, 511 S.E.2d 396 (SC Ct. App. 1999).  Absent an actual plea of guilt, however, a defendant may enforce an oral plea agreement if the defendant can show a reliance on the promise made by the prosecutor.  Id. at 688.  The prosecutor may withdraw from a plea arrangement at any time prior to, but not after, defendant's other action constituting detrimental reliance on plea arrangement.  State v. O'Leary, 128 N.H. 661, 517 A.2d 1174 (1986).    Detrimental reliance may be demonstrated where the defendant performed some part of the bargain. Id.  “A defendant relies upon a solicitor's plea offer by taking some substantial step….”  Reed v. Becka, 333 S.C. 676, 511 S.E.2d 396 (SC Ct. App. 1999).  “Plea bargains rest on contractual principles, and each party should receive the benefit of its bargain. Yet, the analysis of the plea agreement must be conducted at a more stringent level than in a commercial contract because the rights involved are generally fundamental and constitutionally based.”  U.S. v. Ringling, 988 F.2d 504 (4th Cir. 1993). “Whenever a United States Attorney negotiates and enters a plea agreement, it is the Government that ‘agrees’ to whatever is agreed to.”  United States v. Harvey, 791 F.2d 294, 301 (4th Cir.1986).  “Where language used in an instrument is perfectly plain and capable of legal construction, such language determines the force and effect of the instrument.”  Blakeley v. Rabon, 266 S.C. 68, 221 S.E.2d 767 (1976).  “Language which is perfectly clear determines the full force and effect of the document.”  Gilstrap v. Culpepper, 283 S.C. 83, 320 S.E.2d 445 (1984).

The April 25, 2011 agreement is the plea agreement in question here.  This agreement was an arms-length negotiation and both parties freely and voluntarily entered into the plea agreement whereby Mr. %%%%%%% would plea to a charge of reckless driving in the Newberry County Magistrate’s Court.  Mr. %%%%%%% upheld his end of the agreement and in no way breached the agreement, then or at any time.  The State has failed to uphold its end of the agreement by failing and refusing to allow Mr. %%%%%%% to plead to the charge of reckless driving.  The State has breached the contract without just reason or cause.  

According to Reed, if the defendant relies on the offer to his detriment then the plea agreement is to be enforced.  Reed v. Becka, 333 S.C. 676, 511 S.E.2d 396 (Ct. App. SC 1999).  Defendant %%%%%%% relied on the offer from Assistant Solicitor Rosemerry Commander in several ways.  First, he obtained the funds to pay the necessary fines.  Secondly, he made business and personal decisions and promises based upon the fact that he would not be convicted of a DUI and that this matter would be behind him.  (See letter of %%%%%%% attached herewith as Exhibit C.)  
In viewing the plea agreement as a contract, %%%%%%% gave up his constitutional rights and agreed to pay a monetary fine in consideration for the State’s offer.  “Where language used in an instrument is perfectly plain and capable of legal construction, such language determines the force and effect of the instrument.”  Blakeley v. Rabon, 266 S.C. 68, 221 S.E.2d 767 (1976).  In essence, the State made the decision to purposefully and intentionally breach the contact of the parties.  Mr. %%%%%%%’s compliance with the contract was willfully ignored by the State.  

Defendant would note that although the Magistrate Court Judge declined to issue a ruling on Defendant's Motion to Enforce due to jurisdictional grounds, The Honorable Ron Halfacre did indicate that in his opinion "a plea agreement was reached and should be enforced. . . . . "  (See Order attached herewith as Exhibit D).
CONCLUSION

For all the reasons stated above, Defendant respectfully requests that this Court enforce to original plea agreement and allow the Defendant to plead guilty to a charge of reckless driving in the Newberry County Magistrate’s Court.  
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