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)
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vs.
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     MOTION TO DISMISS OR 






)
ALTERNATIVELY TO SUPPRESS

XXXXXXXXX,


)

Ticket No. 53830 EG,


)






)



Defendant,

)






)


Now comes the Defendant, by and through his undersigned attorney, who moves this Court for an Order dismissing Ticket No.: 53830 EG or in the alternative for the suppression of any speed measurement device evidence, pursuant to Rule 5 of the South Carolina Rules of Criminal Procedure,  Brady v. Maryland, 373 U.S. 83 (1963), and Rule 702 of the South Carolina Rules of Evidence.  


The Defendant bases this motion upon the fact that the State has failed and/or refused to comply with Defendant’s discovery requests, that said requests are material to the Defendant’s defense, that the State was noticed that the requests were material to the Defendant’s defense, and that the failure of the State to respond to the Defendant’s discovery requests has prejudiced the Defendant, violated the Defendant’s Due Process rights under the 5th and 14th Amendments to the Constitution of the United States and Article I, §3 of the Constitution of South Carolina.  The Defendant also argues the State’s failure to adequately respond violates the Defendant’s “right to present a defense,” a right enumerated via the 6th Amendment to the Constitution of the United States and recognized by the Supreme Court of the United States through Washington v. Texas, 388 U.S. 14 (1967).

PROCEDURAL BACKGROUND TC \l1 "

The Defendant initially served his discovery requests on the State on or about October 8, 2007.  After the State’s initial failure to respond, the Defendant sent a second discovery request on or about November 16, 2007.  On or about March 11, 2008 the Defendant sent the State a copy of this motion and stating the Defendant’s intention to argue this motion before trial, which had been scheduled for the week of March 24, 2008.  The State responded by continuing the case, explaining their intent to obtain the requested information and respond to the Defendant’s discovery requests.  

On or about April 2, 2008, the State responded to Defendant’s discovery request by supplying one copy of each side of the Uniform Traffic Ticket Citation # 53830EG.  This correspondence also noticed the Defendant that he was scheduled for trial April 22, 2008 and that all pre-trial motions should come before the Court no later than ten days before the trial date.  To date, the State’s only response to the Defendant’s Rule 5 and Brady requests has been a two-sided copy of the traffic ticket.

ARGUMENT TC \l1 "

In arguing for dismissal and/or suppression in this matter, the Defendant would argue that it is first necessary to establish the grounds under which speed measurement device evidence (hereinafter “SMDE”) is allowed to be presented.  The most typically used SMDE is radar.  Radar relies on a scientific principle know as the “Doppler Effect.”  The Doppler effect is the change in the wavelength (or frequency) of energy in the form of waves, e.g., sound or light, as a result of motion of either the source or the receiver of the waves.  The effect is named for the Austrian scientist Christian Doppler, who demonstrated the effect for sound. If the source of the waves and the receiver are approaching each other (because of the motion of either or both), the frequency of the waves will increase and the wavelength will be shortened—sounds will become higher pitched and light will appear bluer. If the sender and receiver are moving apart, sounds will become lower pitched and light will appear redder. A common example is the sudden drop in the pitch of a train whistle as the train passes a stationary listener. The Doppler effect in reflected radio waves is employed in radar to sense the velocity of the object under surveillance. Encyclopedia.com, http://www.encyclopedia.com/doc/1E1-Dopplere.html, from the The Columbia Encyclopedia, Sixth Edition (2007)

Radar SMDEs bounce microwave radiation off of moving vehicles and detect the reflected waves.  The Doppler effect cause shifts in the waves’ frequencies and Radar SMDEs measure the beat frequency between the directed and reflected waves to provide a measure of a vehicle’s speed.  Therefore the results of Radar SMDEs are obtained through the application of a scientific principle, by way of a device utilizing that principle.


The proper standard for the admissibility of scientific evidence is outlined in S.C. R. Evid. 702.  Pursuant to Rule 702, in order for the evidence to be admissible, the trial judge must find the scientific evidence will assist the trier of fact, the expert witness is qualified, and the underlying science is reliable.  The trial judge should determine the reliability of the underlying science by using the following factors: (1) the publication of peer review of the technique; (2) prior application of the method to the type of evidence involved in the case; (3) the quality control procedures used to ensure reliability; and (4) the consistency of the method with recognized scientific laws and procedures.  Further, even if the evidence is admissible under Rule 702 the trial judge must determine if its probative value is outweighed by its prejudicial effect under S.C. R. Evid. 403.  Once the evidence is admitted under these standards, the jury may give it such weight, as it deems appropriate.  State v. Ramsey, 550 S.E.2d 294 at 299 (S.Ct. 2001), emphasis added.


The Defendant would argue that the State has failed to respond to the Defendant’s discovery requests, because the State has not adhered to the quality control procedures used to ensure reliability that the Ramsey Court specifically required.  In fact, the Defendant would argue that the State has not adhered to its own recommended quality control procedures, procedures which the State teaches SMDE operators to conduct in order to ensure reliability.  Defendant bases this argument on a review of the Speed Measurement Device Program Policy and Procedure South Carolina Department of Public Safety, Criminal Justice Adcademy (revised 5-2004), cd-rom (Hereinafter “SMDOT”).  “It is the purpose of this policy to set forth all guidelines and requirements for proper training and operation in the use of speed measurement devices for agencies and officers desiring to be certified as Speed-Measurement Devices Instructor/Operators by the South Carolina Department of Public Safety Criminal Justice Academy certified Speed-Measurement Device Instructors/Operators training and operation.  Supra, p.1, emphasis added.

This policy and procedure was created by adopting the collective efforts of National Highway Traffic Safety Administration (NHTSA), the International Association of Directors of Law Enforcement Standards and Training, as well as the International Association of Chiefs of Police. SMDOT, p.1.


Adherence to the protocol established by the above policy and procedure is essential to determining the admissibility of any SMDE-offered evidence.  While a Court may take judicial notice of the principal underlying traffic radar, Courts cannot take judicial notice that the device was working as designed.  It will always be necessary to prove the accuracy of the particular equipment.  Everight v. Little Rock, 326 S.W.2d 796 and SMDOT p. 22.  Further, the State’s own training manual stresses that “Evidence of adherence to all certification requirements and protocols will be required in Court.” SMDOT p. 25.


In the SMDOT, it states “all agencies participating in the State speed-measurement certification program are bound by the provisions set forth in the South Carolina Department of Public Safety Criminal Justice Academy Speed-Measurement Device Policy and Procedures (revised 05-2004).  Refer to hand-out #2.” Speed Measurement Device Operator Training Course Administration, South Carolina Department of Public Safety, Criminal Justice Academy (revised 5-2004) p. 17, contained within the SMDOT.  The Defendant has attached a copy of this handout as Exhibit A.

The Defendant would note for the Court that the discovery requests that are made relate to information that the State should have if they were keeping with their own protocols and procedures, pursuant to §§B, C. E, F of the General Requirements listed on page 5 of Hand-out #2; and §§ D and E of the Operating Procedures listed on page 6 of Hand-out #2.  The State’s failure to provide the requested discovery information means that the State cannot meet their burden of ensuring the device’s accuracy.


Additionally, the State’s failure to provide the requested discovery material deprives the Defendant of his Due Process rights under the 5th and 14th Amendments to the Constitution of the United States. U.S. Const. 5th Amend and 14th Amend. §1.  The Defendant’s right to due process is further guaranteed by Article I, §3 of the Constitution of South Carolina.  Due process requires “(1) adequate notice; (2) adequate opportunity for a hearing; (3) the right to introduce evidence; and (4) the right to confront and cross-examine witnesses.”  In re Vora, 582 S.E.2d 413, 416 (2003), emphasis added.  Depriving the Defendant of the requested discovery information deprives the Defendant of the ability to question the accuracy of the speed measurement device, which is in effect denying the Defendant the ability to confront and cross-examine.  The Confrontation Clause’s ultimate goal is to ensure the reliability of evidence, but it is a procedural rather than a substantive guarantee.  It commands, not that the evidence be reliable, but that the reliability be assessed in a particular manner: by testing in the crucible of cross-examination.  Dispensing with confrontation because testimony is obviously reliable is akin to dispensing with jury trial because the defendant is obviously guilty.  This is not what the Sixth Amendment prescribes.  Diaz v. Massachusetts, 129 S.Ct. 2527 (2009).


Further, the State’s failure to provide the requested discovery material interferes with the Defendant’s right to present a defense, guaranteed by the 6th Amendment to the Constitution of the United States and recognized by the Supreme Court of the United States through Washington v. Texas, 388 U.S. 14 (1967).  The Defendant would note to this Court that the Defendant argues the right to present a defense invokes for the Defendant rights beyond what the rules of discovery, evidence or even what accepted notions of “due process” may afford.  


Determinations by trial courts against the admissibility of relevant evidence which is favorable to the accused may not be justified by pretending to “balance” the fundamental rights of the accused against social policies or third party interests.  The right to present a defense is a fundamental right which cannot be violated through the “discretion” of trial courts.  The United States Supreme Court has found that “the Constitution guarantees criminal defendants ‘a meaningful opportunity to present a complete defense.’” Holmes v. South Carolina, 547 U.S. 319 (2006) (emphasis added), quoting Crane v. Kentucky, 481 U.S. 683 (1986).  


It is telling that this “meaningful opportunity to present a complete defense” language was relied on by the Crane court, which was a case in which the Defendant has wanted to present evidence concerning the circumstances surrounding his “voluntary confession.”  Crane, who had been 16-years old at the time of being arrested, had wanted to introduce evidence about the length of his interrogation and the manner in which it had been conducted.  The trial court ruled such testimony inadmissible, citing that it went solely to the issue of whether or not the confession had been voluntary.  The Crane court found that the meaningful opportunity would be an “empty one if the State were permitted to exclude competent, reliable evidence bearing on the credibility of a confession when such evidence is central to the defendant's claim of innocence. In the absence of any valid state justification, exclusion of this kind of exculpatory evidence deprives a defendant of the basic right to have the prosecutor's case encounter and "survive the crucible of meaningful adversarial testing."  Crane at 690-691, quoting United States v. Cronic, 466 U.S. 648, 656 (1984).


The Defendant believes the requested evidence he has sought through his Rule 5 and Brady motions is, by the State’s own admissions through their training materials, competent, reliable evidence bearing on the credibility of the State’s Speed Measurement Device evidence.  As such, it is vital to the Defendant’s claim of innocence and the State’s failure to preserve this evidence deprives the Defendant’s basic right to have the State’s case encounter and “survive the crucible of meaningful adversarial testing.”


The Defendant is informed and believes that the calculated decision by the State, as it relates willful and knowing refusal to preserve its own recommended protocols and procedures is tantamount to the destruction of evidence.  As the Bryant court noted, the duty of disclosure is also a duty of preservation.  Only if the evidence is preserved in the first place, will disclosure be possible later on.  The Bryant court found that the government must make “earnest efforts” to preserve crucial materials.  The court also said that “earnest efforts” is to be defined quite strictly and that the regular procedures for preservation must be adequate to the task.  Bryant, p. 651, (emphasis added).

The Bryant court went on to note that the government had to show that it had “promulgated, enforced and attempted in good faith to follow rigorous and systematic procedures designed to preserve all discoverable evidence…” Further, while the various investigative agencies are allowed to draft rules suited to their own method of operation, all such rules will be subject to review of their adequacy to the assigned task.  Finally, the Bryant court noted that while there is an exception for the good faith loss of evidence, “there is no exception for a good faith administrative decision...”  Bryant, p. 652 (emphasis added).  


Finally, the Defendant argues the right to present a defense may not be limited to parity with the State’s ability to discover, produce, and have admitted, evidence.  This is a right solely attributed the accused in criminal proceedings and great weight must be afforded protecting this right.

CONCLUSION TC \l2 "

Due to the State’s failure to meet the burden of ensuring the Court of the accuracy of the devices in question and due to the State’s failure to provide the Defendant with the discoverable information the Defendant would need to exercise his constitutionally-protected due process rights, the Court should dismiss Ticket No.: 53830 EG or in the alternative suppress the speed measurement device evidence.
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