MOTION # 7
 POTENTIAL DEATH PENALTY CASE

STATE OF SOUTH CAROLINA 

IN THE COURT OF GENERAL SESSIONS   






7th  JUDICIAL CIRCUIT
COUNTY OF CHEROKEE

	STATE OF SOUTH CAROLINA,

Plaintiff,

v.

XXXX XXXX XXXX , 

Defendant.


	)

)

)

)

)

)

)

)

)

)

)
	Warrant No. M132330

                                 M132331

                                 M132332 




MOTION FOR AN ORDER DECLARING THAT DEFENDANT’S 
DUE PROCESS RIGHTS AND RIGHT OF CONFRONTATION 
REQUIRE THAT THE DEFENDANT BE ALLOWED TO EXAMINE 
CRITICAL EVIDENCE IN POSSESSION OF THE STATE

Xxxx Xxxx Xxxx, through undersigned counsel, respectfully moves this Court for an order for the production of all crime scene evidence, including but not limited to video recordings, diagrams, photographs, and physical evidence.  This motion is predicated upon the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution and Article I, §§ 3, 9, 10, 11, 12, 14 and 15 of the Constitution of the State of South Carolina, as well as the jurisprudential authorities cited below.
In support, counsel states:


Xxxx Xxxx Xxxx is on trial for his life.  He is charged with three (3) counts of murder alleged to have occurred on April 16, 2010.  The state has announced its intention to seek the death penalty.  Mr. Xxxx has offered to plead guilty to all of the charges and be sentenced to Life Without Parole.  See Exhibit A, letter to the Solicitor dated May 3, 2010.  That offer has been rejected by the Solicitor.  That rejection will now require the case to be resolved with a complex capital trial.  


The fact that the State has decided to pursue a sentence of death imposes an extraordinary burden upon the Court, the State, and defense counsel to ensure the fairness, accuracy, and reliability of the trial and any subsequent sentencing proceeding.  See American Bar Association Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases, Guideline 10.2 (2003).  The touchstone for these heightened protections is the Eighth Amendment to the United States Constitution and Article I, § 15 of the South Carolina Constitution.  
Factual Background

Defendant is accused of committing three (3) murders in Cherokee County.  The Defendant seeks access to all evidence originating from the crime scene, all evidence depicting the crime scene, and all evidence pertaining to the crime scene, such as notes or diagrams.  Further, the Defendant seeks access to any physical evidence relevant to the case even if such evidence did not originate from the crime scene. 
Legal Analysis
The Defendant’s Fourteenth Amendment Right to Due Process and Sixth Amendment Right to Confrontation Requires that an Expert of His Choosing be Able to Examine All Critical Evidence in a Criminal Case and Requires the Production of the Above Referenced Evidence. White v. Maggio, 556 F.2d 1352 (5th Cir. 1977), State v. Barlowe, 157 N.C.App. 249, 257, 578 S.E.2d 660, 665 (N.C.App.,2003)   .
1.  A criminal defendant has an absolute right to discovery of critical evidence that is subject to varying expert opinion under the Due Process clause of the Fourteenth Amendment.  The “critical evidence” standard was first established by the Fifth Circuit in White v. Maggio, 556 F.2d 1352 (5th Cir. 1977).  The Court stated that “critical evidence,” for purposes of the due process clause, is evidence that, when developed by skilled counsel and experts, could induce a reasonable doubt in the minds of enough jurors to avoid a conviction.  In the capital context, this should be interpreted as evidence being capable of convincing a single juror that the death penalty is not the appropriate penalty.  When the defense makes a specific request for such evidence, the request should be granted. White at 1357.  The White Court noted that critical evidence does not mean evidence that is dispositive or the most important evidence, but instead “denotes the due process policy that the Fourteenth Amendment will compel production by the State only of evidence having substantial probative force… the proper definition of the word ‘critical’ must therefore reflect the policies and purpose of the due process clause.” White at 1357.  The White Court focused on the fact that the defense had specifically requested the critical evidence, in that case, ballistic evidence, and stated that when there is a specific request, and the prosecutor refuses to turn over evidence that could have affected the judgment of the jury, then the defendant has been deprived of due process. White.
2.
Since White, several courts have adopted the critical evidence standard in ensuring that defendant’s due process rights are protected. see Gray v. Rowley, 604 F.2d 382, 384-385 (5th Cir. 1979)(declaring that “for purpose of rule that fundamental fairness is violated when a defendant is denied the opportunity to have an expert of his choosing examine a piece of ‘critical evidence’ whose nature is subject to varying expert opinion” … and “‘critical evidence’ is material evidence of substantial probative force that could induce a reasonable doubt in the minds of enough jurors to avoid a conviction”), Moore v. State, 240 Ga. 807, 243 S.E.2d 1 (1978)(holding that a criminal defendant, on trial for his liberty, is entitled to examine critical evidence whose nature is subject to varying expert opinion), Sabel v. State, 248 Ga. 10, 282 S.E.2d 61 (1981)(finding that paint samples were “critical evidence” and subject to varying expert opinion and therefore the defendant was entitled to a new trial after an expert of his own choosing had examined the paint samples).
3.
To deny a Defendant the opportunity to have critical evidence examined by an expert of his choosing deprives him of the ability to challenge the prosecution’s case and the prosecution’s expert testimony.  This deprivation would constitute a violation of the Defendant’s state and federal constitutional right to confront his accusers, his right to effective assistance of counsel, and his right to due process. State v. Barlowe, 157 N.C.App. 249, 257, 578 S.E.2d 660, 665 (N.C.App.,2003) (denial of defendant's motion to continue so that she could examine state’s critical evidence of blood spatter was error and violated her constitutional rights to confront her accusers, to effective assistance of counsel, and to due process of law and violates the U.S. Const., Amend. V, VI, and XIV).  Such a denial would also violate rights afforded by the Constitution of the state of South Carolina.  See S.C. Const. Article I, sections 3, 14, and 15.
4.
In the instant case, the evidence at issue is crime scene evidence, physical and otherwise, and autopsy evidence.  This critical evidence, coupled with expert testimony, could create a reasonable doubt in the minds of capital jurors with regard to penalty, and is certainly subject to varying expert opinions.  Therefore, the crime scene evidence and autopsy evidence must be available to defense counsel and to defense experts for examination in order to protect defendant’s due process rights.  Denying this request to examine this critical evidence would render any conviction and sentence constitutionally infirm.  Further, given the magnitude of the due process rights at issue, any error at the trial court level would almost certainly lead to reversal, and even a harmless error analysis would not operate to save any conviction from reversal. Barnard v. Henderson, 514 F.2d 744 (5th Cir. 1975)(granting a writ of habeas corpus to a prisoner because the State’s refusal to permit the defense to examine tangible evidence before trial violated fundamental fairness).  

Conclusion

5.  The Court must allow defense counsel access to the crime scene evidence and autopsy evidence as it is “critical evidence,” and material in nature and must be used to confront witnesses in the case.  To hold otherwise would be a violation of the Defendant’s state and federal constitutional right to confront his accusers, his right to effective assistance of counsel, and his right to due process.     


WHEREFORE, this Defendant respectfully requests that this Court


(a)
grant him an evidentiary hearing on this motion;


(b)
issue an order for the production of the crime scene and autopsy evidence; and


(c)
grant such other and further relief consistent with this motion.


DATED this ____ day of __________________, 2010.







Respectfully Submitted,







___________________________________

William Sean McGuire






State Bar No. 9722






Attorney, Capital Trial Division
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PO Box 11433








Columbia, SC 29211

Counsel for Xxxx Xxxx Xxxx  
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