STATE OF SOUTH CAROLINA
)

:
     COURT OF GENERAL SESSIONS

COUNTY OF SPARTANBURG
)
The State,




)


:

‑vs‑



)   MOTION FOR DISQUALIFICATON
:   AND TO SUPRESS ANY SUBSEQUENT 
Xxxxx Xxxxx Xxxxx, Sr.,


)   TESTIFMONY OF THE WITNESS BASED ON 
:   THE DISQUALIFICATION



Defendant.


)
Indictment No.2008-GS-42-3712

:

                                                                )
TO: ANTHONY C. LIEBERT, Assistant Solicitor Seventh Judicial Circuit.  Defendant hereby moves pursuant to Rule 601 (B) of the south Carolina rules of evidence to disqualify the testimony of Xxxxx Xxxxx based on her incompetence to testify.  The undersigned has previously provided notice pursuant to SC Ann. §17-23-175 that the undersigned may move for the admission of the out of Court video and audio recorded statement by Xxxxx Xxxxx during a forensic assessment conducted by Michelle Staggs at the Children’s Advocacy Center on August 14 and August 15, 2006.  It is the states position that Xxxxx Xxxxx made a disclosure of inappropriate touching by Defendant which is disputed.  More importantly prior to the forensic assessment which became more of an interrogation with leading questions the witness who was then five years of age was administered a test by the evaluator Mrs. Staggs from a battery of questions in qualifying children to take the oath; materials for interviewing professionals written by Thomas D. Lion and Karen J. Sawicks.  Qualifying Children to Take the Oath; materials for interviewing professionals.  There were a total of twelve (12) questions given to the witness.  Of the eight (8) questions directed to determining whether an individual in the examples was telling the truth or a lie the witness got five (5) correct and three (3) incorrect and of the four (4) questions asked regarding the consequences of telling a lie and whether the individual would be in trouble she got three (3) correct and one (1) incorrect.  Of the eight (8) she had (37.5%) error rate of the four (4) she had a 25% error rate.  From the evaluators on testing procedure the witness is not aware of right and wrong nor does she understand the probability of punishment for lying.  State vs. Hudnall, 293S.C.97,359S.E 2d 59 (1987) next statement the compentiancy of a witness to testify is to be determined by the trial judge.  State v. Green, 267 S.C. 599, 230 S.E.2d 618 (1976). 






Respectfully submitted,
Michael L. Rudasill
LAWRENCE & RUDASILL, P.A.
111 South Spring Street

Spartanburg, SC  29306-3237

864/583-5057







Lawyer for Defendant
December 10, 2008
Spartanburg, SC
