IN A GENERAL COURT-MARTIAL OF THE UNITED STATES
US ARMY TRIAL JUDICIARY, THIRD JUDICIAL CIRCUIT

UNITED STATES OF AMERICA
)   
 






)


vs.



)






) 
DEFENSE MOTION IN LIMINE 

GRANDBERRY, Corderra.
  
)  
TO PRECLUDE THE GOVERNMENT
PV2, US Army, 


)
FROM USING THE TERM “VICTIM”
B Company, 15th FSB,

)

2nd Brigade,



)

1st Cavalry Division,

)

Fort Hood, Texas
76544

)





)   
15 November 2005






)

RELIEF SOUGHT

Pursuant to Rule for Courts-Martial (RCM) 905(b)(3) and RCM 906(b)(13), the Defense requests that this Court suppress all Government reference to the complaining witness, PV2 Tiffany McCormick., as the “victim.”
BURDEN OF PROOF AND STANDARD OF PROOF

     
Pursuant to RCM 905(c)(2)(A), the Defense, as moving party, bears the burden of persuasion by a preponderance of the evidence as to the inadmissibility of the term “victim.”  However, the Government must prove the admissibility of the remaining evidence by a preponderance of the evidence.  United States v. Griffin, 50 M.J. 278 (C.A.A.F. 1999).

RELEVANT FACTS

1.  PV2 Timmons is charged with raping PV2 Tiffany McCormick on 22 July 2005.
2. This offense was to have allegedly occurred on 14 July 2005.

LAW

Estelle v. Williams, 425 U.S. 501, 503, (1976)

Taylor v. Kentucky, 436 U.S. 478, 485 (1978)
United States v. Kaiser, 58 M.J. 146 (C.A.A.F. 2003)

United States v. Diffoot, 54 M.J. 149 (C.A.A.F. 2000)

United States v. Riveranieves, 54 M.J. 460 (C.A.A.F. 2001)

Article 51(c)(1), UCMJ, 10 U.S.C. §  851(c)(1) (2002)

WITNESSES/EVIDENCE


The inadmissibility of the term “victim” as applied to a complaining witnesses is a question of law for the military judge.  No witnesses or evidence are required or requested for this determination.

ARGUMENT

The Court should suppress all reference or use by the prosecution, or the Court, of the term “victim”, as well as other Government witnesses to refrain from referring to the complaining witness, PV2 Tiffany McCormick, as “victim.”  PV2 Grandberry has been charged with rape, and failure to obey a lawful order.  The accused denies these charges.

A.  The Government’s use of the term “victim” violates PV2 Grandberrys' statutory right to a presumption of innocence 


Art 51(c)(1), UCMJ, provides PV2 Grandberry the right to have all court-martial members instructed as to his presumption of innocence.  In strict legal terms, the presumption of innocence flows from the fundamental right to a fair trial.  United States v. Kaiser, 58 M.J. 146, 150 (C.A.A.F. 2003).  The presumption of innocence, although not articulated in the Constitution, is a basic component of a fair trial under all systems of criminal justice in the United States. Estelle v. Williams, 425 U.S. 501, 503, (1976).  As reflected in the language of Article 51(c)(1), UCMJ, 10 U.S.C. §  851(c)(1) (2002), the presumption of innocence is directly related to the requirement that guilt be established by legal and competent evidence beyond a reasonable doubt.  As the Kaiser court stated, "Put another way, the presumption of innocence embodies the principle that one accused of a crime is entitled to have his guilt or innocence determined solely on the basis of the evidence introduced at trial, and not on grounds of official suspicion, indictment, continued custody, or other circumstances not adduced as proof at trial."  United States v. Kaiser, 58 M.J. 146, 150 (C.A.A.F. 2003), quoting Taylor v. Kentucky, 436 U.S. 478, 485 (1978) (emphasis added).  Referring to the various complaining witnesses as “victims” before an official finding of guilt by the court members is tantamount to having SGT Colbert's criminal liability presupposed on "other circumstances not adduced as proof at trial."  Such an unconstitutional approach can be easily remedied by following the recommendations in subsection C below.

B.  The Government's use of the term "victim" is unfairly prejudicial under MRE 403
An analysis under MRE 403 reveals that it would be highly and unfairly prejudicial for the court members to hear the complaining witnesses referred to as “victims” by Government witnesses and the trial counsel.  Such references by witnesses and trial counsel would be tantamount to commenting on their credibility, i.e., that they believe the complaining witness’s version of events and therefore that she is a “victim.” United States v. Diffoot, 54 M.J. 149 (C.A.A.F. 2000); United States v. Riveranieves, 54 M.J. 460 (C.A.A.F. 2001.


There is no probative value in calling a complaining witness a “victim”. The term does not assist the court members in any fashion in determining the facts of this case.  However, it is unfairly prejudicial because--at every utterance--it lends credibility to the Government’s version of events.  Since there is no probative value and the unfair prejudice is extreme, the accused’s motion should be granted.

C.  PV2 Tiffany McCormick. should be referred to as “the complaining witness” or  referred to by name


One possible definition of the word “victim” is a person who is killed, hurt or injured. In this case, the accused is pleading not guilty and denying that he committed the offense of rape.  In this case, it has not been determined that any crimes occurred.  It has therefore not even been determined if there is even a victim in this case; whereas, in a murder case, it would be fairly obvious that the dead person was indeed the victim.  


Instead of presupposing guilt and infusing unfair prejudice into this court-martial, the term complaining witness should be used:  that PV2 Tiffany McCormick. has criminally complained against PV2 Corderra Grandberry and that a court-martial is underway to determine the accuracy of this claim.  

In conclusion, in order to guarantee the accused a fair trial pursuant to the United States Constitution, the Uniform Code of Military Justice and Military Rules of Evidence, the Government and its witnesses should be precluded from referring to the complaining witness as a “victim.”

CONCLUSION


The defense respectfully requests this Court to disallow the Government’s use of the term “victim” in reference to PV2 Tiffany McCormick.
A WRITTEN RESPONSE IS REQUESTED.  ORAL ARGUMENT IS REQUESTED.
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