IN THE CIRCUIT COURT OF CAMDEN COUNTY

STATE OF MISSOURI

STATE OF MISSOURI,


)

Plaintiff




)


Cause No. CR 297-785F






)







)

v.





)







)
XXXXXXXX,



)
Defendant




)
MOTION TO ALLOW DEFENSE TEAM ACCESS

TO REVIEW PHYSICAL EVIDENCE LOCATED AT THE CAMDEN COUNTY SHERIFF'S DEPARTMENT PROPERTY ROOM, THE MISSOURI HIGHWAY PATROL PROPERTY ROOM AND CRIME LAB,  AND/OR ANY OTHER LOCATIONS WHERE PHYSICAL EVIDENCE MAY BE STORED.  IN ADDITION, MOTION FOR A WALK THROUGH OF THE WALTER’S RESIDENCE AND PROPERTY 
AND SUGGESTIONS IN SUPPORT THEREOF

COMES NOW the Accused, XxxxXxxx, by and through counsel, Cynthia L Short and Bruce Tepikian, Attorneys at Law, and moves this honorable court to enter its Order in the case requiring the state to grant access to the defense team for review of evidence that is located in the property room of the Camden County Sheriff's Department, Missouri State Highway Patrol Crime Lab, and/or other locations where evidence may be held, including but not limited to access to the Walter residence. The property includes any books, papers, documents, photographs, clothing and any and all other physical objects which the State has seized or secured in their Property Room as evidence in this case.  The defense should also have reasonable access to any physical evidence which is being stored outside of the property room in areas such as the MSHP Crime Lab, the office of the prosecutor or a particular law enforcement officer, or any other location. In support of this motion, the accused states as follows:  

1.  Rule 25.03(C) gives the state the following duty to make any discoverable material available to the accused:  If the defense in its request designates material or information which would be discoverable under this Rule if in the possession or control of the state, but which is, in fact, in the possession or control of other governmental personnel, the state shall use diligence and make good faith efforts to cause such materials to be made available to the defense counsel.

2.   Upon request, the government has a duty to disclose evidence which is material to either the issue of guilt or punishment, Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 213 (1963); State v. Wilkinson, 606 SW.2d 632, 636 (MO banc 1980). Further, impeachment evidence is deemed as favorable to the accused, for the Supreme Court has recognized that when disclosed and used effectively impeachment evidence may make the difference between acquittal and conviction. Kyles v. Whitley, 115 S.Ct. 1555, 1565‑66 (1995).  United States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 3380, 87 L.Ed.2d 481 (1985).  Giglio v. United States, 405 U.S. 150, 153‑55 (1972).  

3.   The Camden County Sheriff's Department and the prosecutor’s office are related agencies and both can be deemed to be in possession of the evidence.  Any denial of access by the police department is unfair and unconstitutional.  It is frustrating and hampers the defense’s investigation and preparation of this case, and thus violating Mr. Xxxx's right to prepare and present a defense; Chambers v. Mississippi, 93 S.Ct. 1038 (1973).  Denial of access to the evidence violates state and federal due process; in limiting the defense’s investigation of the case, denial of access would restrict Mr. Xxxx’s right to effective assistance of counsel,  Strickland v. Washington, 104 S.Ct. 2052 (1984); it takes away his right to make a reasoned determination of whether or not to have this evidence examined by an independent expert,  Ake v. Oklahoma, 105 S.Ct. 1087 (1985).

4.   Although the sheriff's department is in possession of this evidence, it does not own the evidence.  Nothing is gained by putting up unneeded obstacles which slow down the process of a criminal case.  A sentence of Capital Punishment imposed after denial of access or improper delay violates, fundamental fairness, due process , as well as prohibitions against cruel, unusual and unfair punishment (on both the state and federal levels). See, Trop v. Dulles, 78 S.Ct. 590 (1958). 

5.   The defense may need to view evidence on more than one occasion, and /or with experts.  We need to establish a procedure.  Like the prosecutors, defense counsel are officers of this court and under a duty to examine the evidence with care and to leave its character undisturbed.  Denial of equal access to the evidence serves no legitimate state interest or law enforcement goal.

WHERFORE, Mr. Xxxx asks that this motion be granted and that an order be issued allowing the defense full access to the all case‑related evidence held in the police property room.  The defense should also have reasonable access to any physical evidence which is being stored outside of the property room in areas such as the MSHP Crime Lab, the office of the prosecutor or a particular law enforcement officer, and/or the Walter residence or any other location. 

Respectfully submitted,

__________________________________
Certificate of Service

I certify that a true copy of the above and foregoing was served on all parties by regular US Mail, postage prepaid, to their address of record, all on this ____ day of November, 2004.
_______________________________

Attorney for Accused
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STATE OF MISSOURI
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XXXXXXXX,



)
Defendant




)
DRAFT
ORDER ALLOWING DEFENSE TEAM ACCESS

TO REVIEW EVIDENCE LOCATED AT THE CAMDEN COUNTY SHERIFF'S DEPARTMENT PROPERTY ROOM, THE MISSOURI HIGHWAY PATROL CRIME LAB, AND/OR OTHER LOCATIONS SUCH AS THE WALTER RESIDENCE 
IT IS HEREBY ORDERED, that the defense motion for access to the any and all physical evidence (held for purposes of the above cited case) in the possession of the Camden County Sheriff's Department property room, the Missouri Highway Patrol Crime Lab, and/or other locations is hereby granted.

IT IS FURTHER ORDERED, that upon 48 hours notice, the defense counsel and properly identified agents of counsel’s office, shall have access to and a right to examine any and all of said evidence (held for purposes of the above cited case) at the property room of the Camden County Sheriff's Department, the Missouri Highway Patrol Crime Lab, and/or other locations, including but not limited to the Walter residence in Lake Ozark, MO.

IT IS FURTHER ORDERED THAT this right to access is ongoing and shall continue through all proceedings in this case.

IT IS SO ORDERED

_____________________________

HONORABLE GARY D. WITT
Platte County Circuit Judge

Division Five
DATE: _____________________

cc:    

