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MOTION #81: MOTION IN LIMINE TO BAR INTRODUCTION OF NICHOLAS JASON BRYANT’S TATTOOS AT TRIAL


NICHOLAS JASON BRYANT, through undersigned counsel, respectfully moves this Court, pursuant to the First, Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, and Article I, § I, ¶¶ I, II, IV, V, VII, IX, X, XI, XII, XIII, XIV, XVI, XVII, XVIII, XXIV and XXVIII of the Constitution of the State of Georgia, to bar the state from introducing any evidence relating to Mr. Bryant’s tattoos at the merits phase or at a possible penalty phase.  

In support of this motion, counsel states:

1. Mr. Bryant has multiple tattoos on his body.  None of these tattoos is in any way relevant to the trial of this case.  Further, should the state attempt to introduce any of Mr. Bryant’s tattoos at trial, it would violate his First, Fifth, Sixth, Eighth, and Fourteenth Amendment rights.
2. Evidence of Mr. Bryant’s tattoos cannot come in at the merits phase of this trial.  The only permissible purposes for which the Georgia Supreme Court has held that a tattoo may come in at the merits phase of a trial are those of motive and identification.  Belmar v. State, 279 Ga. 795, 798 (2005).  Identity is not at issue in this case, and none of Mr. Bryant’s tattoos could be said to establish a sort of motive in this case in any remotely plausible manner.  As the court stated in Belmar, “[t]o show a defendant has a propensity for certain behavior, the State may introduce evidence of the defendant’s prior similar behavior.  The existence of a tattoo, in and of itself, does not establish a defendant’s propensity to act in conformance with that depicted in the tattoo.”  Belmar, 279 Ga. at 800 (citations omitted).  The court in Belmar determined that introduction of the defendant’s tattoos was an abuse of discretion on the part of the trial court and cites numerous cases from other jurisdictions in which introduction of tattoos was found to be irrelevant, improper character evidence, and to be more prejudicial than probative.  Id. at 798-800.  Much like in Belmar, Mr. Bryant’s tattoos are entirely irrelevant to the case, improperly put his character in issue, and are more prejudicial than probative.
3. Any attempt to introduce evidence of Mr. Bryant’s tattoos at a potential sentencing phase of this case would also be wholly inappropriate.  Not only do all of the issues raised in Belmar apply with equal force at the sentencing phase, but introduction of Mr. Bryant’s tattoos at sentencing would violate several bedrock principles of constitutional capital punishment jurisprudence. 
4. Several of Mr. Bryant’s tattoos depict devils and other diabolical words and images.  Any attempt to introduce evidence of these tattoos would violate Mr. Bryant’s Eighth Amendment rights.  It is a fundamental principle of Eighth Amendment law that a defendant cannot be sentenced to death based upon adverse religious inferences.  Tuilaepa v. California., 512 U.S. 967, 983 (1994) (Stephens, J., concurring) (stating that “[w]e made it clear, however, that it would be error for a State to attach the ‘aggravating’ label to, or otherwise authorize the jury to draw adverse inferences from, ‘factors that are constitutionally impermissible or totally irrelevant to the sentencing process, such as for example the race, religion, or political affiliation of the defendant.’” (quoting Zant v. Stephens, 462 U.S. 862, 885 (1983))).  The one and only possible inference that could be drawn from Mr. Bryant’s diabolical tattoos—and the inference that the state would undoubtedly hope that the jury would draw—is that Mr. Bryant’s life is not worth sparing because he is not a religious person.  Even in its most abstract sense, the concept of devils has no significance outside of a religious context, thus introduction of Mr. Bryant’s diabolical tattoos would be unconstitutional.
5. Further, the introduction of any of Mr. Bryant’s tattoos would be unconstitutional under the First and Eighth Amendments, as applied to the states through the Fourteenth Amendment.  In a case that is extremely similar to the case at bar, the United States Supreme Court overturned a death sentence due to the improper introduction of evidence of the defendant’s satanic tattoos and prison gang membership because it violated the First Amendment.  Dawson v. Delaware, 503 U.S. 159 (1992).  Specifically, the Court ruled that constitutionally-protected speech may not be introduced in aggravation in a capital case where that speech represents the “mere abstract beliefs” of the defendant.  Dawson, 503 U.S. at 167.  The Court found that Dawson’s associations, views, and tattoos all did constitute constitutionally-protected speech.  Mr. Bryant’s tattoos similarly constitute constitutionally-protected speech and therefore cannot be introduced in aggravation.
WHEREFORE, for these and any such other reasons as may appear to the Court after a hearing on this motion, Nicholas Bryant respectfully moves this Court to bar the state from introducing any evidence as to Mr. Bryant’s tattoos at trial.
Dated this ______ day of _______________________, 2007.
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