STATE OF SOUTH CAROLINA

)
IN THE COURT OF GENERAL SESSIONS

)


COUNTY OF ANDERSON


)
TENTH JUDICIAL CIRCUIT

State of South Carolina,


)
Indictment No.:  2018-GS-04-02911
)
Distribution of Crack Cocaine
 

v.




)




)
     MOTION TO DISMISS
 Dermaine a. Odoms,



) 



)



Defendant.

)

                                                                        )
TO:
HONORABLE LAWTON MCINTOSH AND ASSISTANT SOLICITOR DANNY FULMER:
PLEASE TAKE NOTICE that the Defendant, Dermaine Odoms, through his undersigned attorney will move for an order dismissing the above-captioned indictment based upon the prosecution’s failure to comply with the holdings of Brady v. Maryland, 373 U.S. 83 (1963), and its progeny including but not limited to Kyles v. Whitley, 514 U.S. 419 (1995) and Giglio v. U.S., 405 U.S. 150 (1972).  

On or about July 17, 2018, Defendant filed a motion for discovery under Rule 5 of the South Carolina Rules of Criminal Procedure and requested  “all evidence favorable to the Defendant subject to disclosure pursuant to Brady v. Maryland  and its progeny.  On July 9, 2019, the State produced a statement from the confidential informant and an “expense receipt” for money paid to the confidential informant for the drug buy.  Prior to the commencement of trial, the State produced a copy of the criminal record of the confidential informant.  The State has not produced any other impeachment materials.
At trial, the confidential informant, Donald Brown Furr, testified that he made a controlled buy of crack cocaine from Defendant.  Mr. Furr and the lead investigator, Daniel Stipe, testified that Furr worked for the Anderson City Police Department as a confidential informant, that he made confidential buys in that capacity, and that he was paid for those buys.  Investigator Stipe testified that he didn’t remember the precise amount he paid Furr for the controlled buy in this case, but speculated that it was $60, $80 or $100.

The testimony of Furr and Investigator Stipe suggests that the State has not provided all impeachment evidence that is subject to disclosure under Brady and its progeny.  Notably, the State did not provide the Anderson Police Department’s file concerning Mr. Furr’s work as an informant.  The State did not provide records concerning money paid to Furr for his work as a confidential informant (other than for the single buy from Defendant).  The State did not provide records concerning prior drug buys by Furr for the Anderson Police Department.  The State did not provide any records concerning prior information provided by Furr and whether it was accurate.  The State did not provide records concerning whether Furr had “worked off” any charges by conducting controlled buys.  All these materials are relevant to impeachment and, if they exist, should have been disclosed.

The State has an obligation to seek out and disclose this impeachment material.  As noted in Brady v. Maryland, 373 U.S. 83, 87 (1963), government disclosure of material exculpatory and impeachment evidence is part of the constitutional guarantee to a fair trial.  Id.  The law requires the disclosure of exculpatory and impeachment evidence when such evidence is material to guilt or punishment.  Brady, 373 U.S. at 87; Giglio v. U.S., 405 U.S. 150, 154 (1972).  Because Brady and Giglio are constitutional obligations, Brady/Giglio materials must be disclosed regardless of whether the defendant makes a request for exculpatory or impeachment evidence.  Kyles v. Whitley, 514 US. 419, 432-33 (1995).  Exculpatory and impeachment evidence is evidence material to a finding of guilt – and thus the U.S. Constitution requires disclosure – when there is a reasonable probability that effective use of the evidence will result in an acquittal.  U.S. v. Bagley, 475 U.S. 667, 676 (1985).  Because it is sometimes difficult to assess the materiality of evidence before trial, prosecutors must take a broad view of materiality and err on the side of disclosing exculpatory and impeaching evidence.  Kyles v. Whitley, 514 U.S. 419, 439 (1995).
Donald Furr’s testimony is the linchpin of the State’s case.  He is the only person who can:

· Testify that he received the drugs directly from Defendant;

· Testify as an eyewitness to the hand-to-hand drug transaction;

· Identify “Florida Boy” as the Defendant.
In other words, Furr is the only person who can place the drugs in Defendant’s possession.  Consequently, the State’s case rests almost entirely upon Mr. Furr’s testimony and, to convict, a jury would have to find his testimony credible.


The test for materiality under Brady is whether there is a “reasonable probability that the result of a proceeding would have been different had the information been disclosed.”  Riddle v. Ozmint, 369 S.C. 39 (2006).  “Materiality” doesn’t require undisclosed evidence to inevitably lead to acquittal or change the result of trial.  In Kyles v. Whitley, the U.S. Supreme Court observed, “The question is not whether the defendant would more likely than not have received a different verdict with the evidence, but whether in its absence he received a fair trial, understood as a trial resulting in a verdict worthy of confidence.  Id. at 434.  A ‘reasonable probability’ of a different result is accordingly shown when the Government’s evidentiary suppression ‘undermines confidence in the outcome of the trial.’” Id. at 434.

In this case, not only is undisclosed impeachment evidence necessary for a fair trial, the nature of this evidence (prior drug buys, moneys paid, whether prior information from defendant was accurate etc. etc.) “could reasonably be taken to put the whole case in such a different light” as to create a very real opportunity of an acquittal.  Id. at 434-35.  If the jury heard evidence seriously impeaching Furr’s credibility, there is more than a “reasonable probability” that it would consider acquittal because such evidence would shake the foundation of the State’s case:  Furr’s credibility.


Accordingly, Defendant respectfully requests that the Court dismiss the above-captioned indictment based upon the State’s failure to disclose impeachment materials as required by Brady, Kyles and Giglio.  Not only is dismissal the appropriate remedy for this constitutional violation, it would incentivize State to provide these materials in the future.  Alternatively, Defendant requests that the Court order disclosure of all undisclosed impeachment material and continue this case to the next trial term.








Respectfully submitted,

_______________________________

Gordon Senerius
10th Circuit Public Defender’s Office

Anderson, South Carolina
August 26, 2019

� Defendant has served a subpoena upon the Anderson City Police Department seeking these materials about the confidential informant.
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