STATE OF SOUTH CAROLINA
)
IN THE COURT OF GENERAL SESSIONS

)


COUNTY OF COLLETON

)
FOR THE FOURTEENTH JUDICIAL CIRCUIT

State of South Carolina,


)
Indictment No.:  2004-GS-15-0181

)


   

v.




)




)



 Xxxxx,




) 



)



Defendant.

)

                                                                        )


MOTION TO DISMISS

TO:
SEAN P. THORNTON, ASSISTANT SOLICITOR FOR THE FOURTEENTH


JUDICIAL CIRCUIT:
PLEASE TAKE NOTICE that the Defendant,  Xxxxx, through his undersigned attorney will move for an order dismissing the above-captioned indictment based upon the prosecution’s failure to comply with Rule 5 of the South Carolina Rules of Criminal Procedure and the prosecution’s failure to comply with the holdings in Brady v. Maryland, 373 U.S. 83 (1963), and its progeny including but not limited to Kyles v. Whitley, 514 U.S. 419 (1995).  In support of this motion, the Defendant relies upon the following:

1.
The Sheriff’s Department arrested the Defendant for distributing crack cocaine in violation of S.C. Code Ann. § 44-53-375.

2. The date of the alleged distribution is November 12, 2003.

3. The Sheriff’s Department obtained an arrest warrant on January 15, 2004.
4. The date upon which the Sheriff’s Department executed the arrest warrant is unclear.
5. On September 7, 2004, the Defendant requested “all disclosable documents” from the Sheriff’s Department.  See Exhibit 1.
6. On September 7, 2004, the undersigned requested the Solicitor’s office to disclose “all of the material subject to disclosure under Brady and Rule 5.”  See Exhibit 2.
7. On September 8, 2004, Detective Roberson informed the undersigned’s investigator that the Sheriff’s Department had sent the Defendant’s case file to the Drug Enforcement Agency.
8. On September 14, 2004, the Defendant filed a Motion to Compel.  See Exhibit 3.
9. On November 17, 2004, the undersigned asked his investigator to obtain any audio and videotapes in this matter.  See Exhibit 4.
10. On November 17, 2004 at approximately 11:14 a.m., the undersigned called the Sheriff’s Department to speak with Detective Roberson.  Detective Roberson, however, was not available, and the undersigned left a message on Detective Roberson’s voice mail for the name of the confidential informant in this case.  
11. Detective Roberson did not supply the undersigned’s investigator with any audio or videotapes.  
12. Detective Roberson did not give the undersigned an opportunity to review any audio or videotapes in this matter.
13. Detective Roberson did not respond to the undersigned’s request for the name of the confidential informant.
14. On November 23, 2004, the undersigned sent an e-mail to the assistant solicitor prosecuting the case in which the undersigned informed the prosecutor that the undersigned had not received any videos for the cases on the trial docket and that the undersigned would like to have the Motion to Compel heard.  See Exhibit 5.
15. On December 29, 2004, the prosecutor informed the undersigned that this case was scheduled for trial on Wednesday, January 5, 2005.
16. On December 30, 2004, the undersigned sent the prosecutor an e-mail informing him the undersigned had not received any information concerning the confidential informant.  See Exhibit 6.
17. On December 30, 2004, the prosecutor replied to the undersigned’s e-mail and stated that he would provide the name of the confidential informant, the rap sheet of the confidential informant, and an opportunity to view the video on December 30, 2004.  See Exhibit 7.
18. As of this date, the State has provided only the name of the confidential informant.
In Brady, the Supreme Court held “that the suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.”  373 U.S. at 87. In determining whether a prosecutor knows of exculpatory evidence, the Supreme Court has imposed a duty upon the individual prosecutor “to learn of any favorable evidence known to the others acting on the government’s behalf in the case, including the police.”  Kyles v. Whitley, 514 U.S. 419, 437 (1995).  

In this case, the record shows that the State has failed to comply with its obligations under Brady.  First, the Government has disclosed only the confidential informant’s name.  Significantly, the Government has not disclosed the following information about the confidential informant:

1. the confidential informant’s criminal history,

2. whether the State paid the confidential informant for his services, 
3. whether the confidential informant received any plea agreement from the State for his cooperation, 
4. whether the confidential informant has undergone any drug abuse counseling, 
5. whether the confidential informant has undergone any psychiatric counseling, 
6. whether the confidential informant has any biases against the Defendant, 
7. whether the prosecution or law enforcement aided the confidential informant in obtaining parole or early release from prison, 
8. whether the prosecution or law enforcement agreed to forbear the prosecution of any additional offenses, 
9. the agreement that the confidential informant had with the government, 
10. the details of other investigations involving the confidential informant, or 
11. whether the confidential informant took a polygraph and the results of any polygraph. 
The prosecutor’s e-mail of December 30, 2004 shows a fundamental misunderstanding of the State’s obligations under Brady.  It is clear from the e-mail that the prosecutor believes that he has no duty to learn of any evidence favorable to the Defendant even though the Defendant had made a specific Brady request over three months ago.  

Even if the prosecutor complied with his obligations under Brady, it is clear that the Sheriff’s Department has not complied with the holding in Brady.  Given the Sheriff’s Department’s history of stonewalling the Defendant’s attempt to show his innocence, the Court should find that the State has violated its obligations under Brady.

Although the remedy for a Brady violation may be to order disclosure of the evidence and to grant the Defendant a continuance, the Defendant contends that the proper remedy is for the Court to dismiss the charges with prejudice because of the State’s history of failing to comply with Brady in this case and numerous other cases.  Since February, the State
 has violated its obligations under Brady and Rule 5 in numerous cases:

1.
In the case of South Carolina v. William Copeland, the State failed to disclose prior incident reports concerning the alleged victim’s honesty, and but for the Defendant subpoenaing those records, the State would not have disclosed them to Copeland.

2.
In the case of South Carolina v. Gregory Wilson, the State failed to disclose prior incident reports concerning the alleged victim’s history of violence and bias toward Wilson, and but for the Defendant subpoenaing those records, the State would not have disclosed them to Wilson.

3.
In the case of South Carolina v. Robert Curtis Xxxxx, the Highway Patrol failed to comply with the subpoenas issued to it.

4.
In the case of South Carolina v. Robert O’Quinn, the State failed to inform the Defendant of a videotape of the forensic interview with the victim until after a jury had been selected.

5.
In the case of South Carolina v. Alonzo Ward, the State failed to disclose a videotape of the Defendant’s arrest and statement until the morning of the trial.

6.
In the case of South Carolina v. Bernard Bishoff, the State failed to disclose a videotape of the traffic stop of the Defendant and his statements during the stop until the morning after the jury was selected and after one delay in the Defendant’s motion to suppress.

7.
In the case of South Carolina v. Christopher Fryar, the State failed to disclose photographs of the Defendant’s injuries until the morning of the trial.

In light of the State’s problems in complying with Brady and Rule 5 in this case and in prior cases, the Court should dismiss this case with prejudice because the granting of a continuance would not insure the State’s future compliance with Brady and Rule 5.

In the alternative, the Defendant would request that the Court suppress any evidence that was not produced in accordance with Rule 5 and any evidence that relates to the State’s failure to comply with Brady.
Respectfully submitted,

_______________________________

Andrew D. Grimes

115 Benson Street

Walterboro, SC 29488

(843) 549-1633

ATTORNEY FOR  XXXXX
Walterboro, South Carolina

January 3, 2005

�The Defendant’s use of “the State” includes the Solicitor’s office, the local law enforcement agencies, and other governmental agencies, such as the Department of Social Services.  The Defendant also acknowledges that the local law enforcement agencies do not always inform the Solicitor’s office of what evidence they have.





�The Defendant acknowledges that the Solicitor’s office maintains a generous open-file policy and that the open-file policy helps prevents many discovery disputes.  However, an open-file policy in and of itself does not satisfy the State’s Brady obligations.  
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