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The Defendant, through Counsel, hereby moves for the Court to dismiss the Defendant’s charge of Driving Under the Influence, less than .10, 1st Offense on the grounds that South Carolina Code of Laws §56-5-2950(G) “conclusively presumes” that a person with a blood alcohol concentration of 0.05% or less was not under the influence of alcohol at the time of the incident and the Defendant’s alleged blood alcohol concentration was 0.04%.
PROCEDURAL HISTORY
The Defendant was arrested and charged on December 27, 2018 by Deputy Kyzer. The Defendant’s Attorney filed a Rule 5 Request and a Notice of Appearance which appears from the public index to have been received by the Court on January 11, 2019. The Defendant appeared for a Pre-Trial Hearing on February 27, 2019. The Defendant has had two Pre-Trial Hearings subsequently continued. The Defendant is scheduled to appear for a Pre-Trial Hearing on May 8, 2019.
FACTS
The Defendant was charged by Deputy Kyzer on December 27, 2018 with Driving Under the Influence, less than .10, 1st Offense. According to the Deputy’s report, the Defendant admitted that he had been driving and that he had previously been drinking. Additionally, Deputy Kyzer’s report indicates that he believed that the Defendant failed the field sobriety tests offered to the Defendant. Deputy Kyzer’s report indicates that he smelled the odor of alcohol coming from the Defendant. Deputy Kyzer’s report indicates that he believed the Defendant to be under the influence of drugs or alcohol. Deputy Kyzer’s report indicates that he arrested the Defendant and took the Defendant to the Lexington County Detention Center. Deputy Kyzer’s report indicates that he offered a Datamaster blood alcohol concentration test to the Defendant and the Defendant’s test resulted in a reading of .04%. Deputy Kyzer’s report does not reflect that he offered the Defendant any further urine or blood tests. Deputy Kyzer’s report does not reflect any evidence of the Defendant being under the influence of any drug.
RELEVANT LAW
South Carolina Code of Laws §56-5-2930(A) is the statutory text prohibiting driving under the influence and it specifically prohibits the following:
 “It is unlawful for a person to drive a motor vehicle within this State while under the influence of alcohol to the extent that the person’s faculties to drive a motor vehicle are materially and appreciably impaired, under the influence of any other drug or a combination of other drugs or substances which cause impairment to the extent that the person’s faculties to drive a motor vehicle are materially and appreciably impaired, or under the combined influence of alcohol and any other drug or drugs or substances which cause impairment to the extent that the person’s faculties to drive a motor vehicle are materially and appreciably impaired.”

In order to be convicted of Driving under the Influence, the State must prove:
1. A person,
2. Drove a vehicle,
3. Within South Carolina,
4. While under the influence of alcohol, a drug or drugs, or a combination thereof, to the extent that
5. The person’s faculties to drive were impaired, both
a. Materially; and 
b. Appreciably.

In order to establish that a person was or was not under the influence of alcohol such that their ability to drive was materially and appreciably impaired, the South Carolina legislature has adopted a statutory scheme regarding the alcohol concentrations of defendants who have had chemical analyses of their breath or bodily fluids. §56-5-2950(G) of the South Carolina Code of Laws states the following:
“In the criminal prosecution for a violation of Section 56-5-2930, 56-5-2933, or 56-5-2945 the alcohol concentration at the time of the test, as shown by chemical analysis of the person’s breath or other body fluids, gives rise to the following:
(1) if the alcohol concentration was at that time five one-hundredths of one percent or less, it is conclusively presumed that the person was not under the influence of alcohol;
(2) if the alcohol concentration was at that time in excess of five one-hundredths of one percent but less than eight one-hundredths of one percent, this fact does not give rise to any inference that the person was or was not under the influence of alcohol, but this fact may be considered with other evidence in determining the guilt or innocence of the person; or
(3) if the alcohol concentration was at that time eight one-hundredths of one percent or more, it may be inferred that the person was under the influence of alcohol.
The provisions of this section must not be construed as limiting the introduction of any other evidence bearing upon the question of whether or not the person was under the influence of alcohol, drugs, or a combination of alcohol and drugs.”

The legislature has specifically incorporated into its statutes a conclusive presumption that a person was not under the influence of alcohol for the purposes of a prosecution of §56-5-2930 when a chemical analysis of a Defendant’s breath or bodily fluids shows a blood alcohol concentration of .05% or less. 
The South Carolina Supreme Court recognized this conclusive presumption of non-impairment in Stephens v. CSX Transp., Inc.. 415 S.C. 182, 781 S.E.2d 534 (2015). In that case, a woman named Colvin who had a blood alcohol content of .018% was the driver of a vehicle involved in a train accident. Id at 190, 538.  On appeal, one of the issues asserted was that the “trial judge erred in charging the jury section 56-5-2930, the criminal statute involving the charge of driving under the influence ("DUI"), but refusing to charge section 56-5-2950(b)(1) to show that Colvin was presumptively not impaired by alcohol as her blood alcohol content was .018%.” Id at 206, 547. 
The Court ruled that “they were most troubled by this issue.” Id. The Court ruled that “because Petitioner presented evidence that Colvin's blood alcohol content was .018%, we find Petitioner was entitled to have the jury instructed on the statutory presumption provided in section 56-5-2950(b)(1).” Id at 207, 547. The Court then went on to find that “In the absence of this instruction, it is arguable the jury found Colvin was impaired while driving” indicating that the Jury could not have found Colvin impaired while driving had the Jury been instructed as to the statutory presumption of 56-5-2950(b)(1). Additionally, the South Carolina Supreme Court, in footnote 19, noted “section 56-5-2950(b)(1) is now codified as section 56-5-2950(G)(1)” in order to ensure that their holding reflected and was applicable to both the law as it existed at the time of the incident of that case and the current law as established by the South Carolina legislature. Id at 206, 547.
In construing a statute, the “the cardinal rule of statutory construction is to ascertain and effectuate the intent of the legislature.” Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000). Hodges also went on to say that “Under the plain meaning rule, it is not the court's place to change the meaning of a clear and unambiguous statute.” Id. Hodges further stated that “Where the statute's language is plain and unambiguous, and conveys a clear and definite meaning, the rules of statutory interpretation are not needed and the court has no right to impose another meaning.” Id. Additionally, in South Carolina, the tie goes to the defendant, or “when a statute is penal in nature, it must be construed strictly against the State and in favor of the defendant.” State v. Blackmon, 304 S.C. 270, 273, 403 S.E.2d 660, 662 (1991). 
Black’s Law Dictionary specifically defines a conclusive presumption as “A presumption that cannot be overcome by any additional evidence or argument.” Black’s Law Dictionary 558 (3rd Pocket ed. 2006). 
APPLICATION
I. The Defendant’s Charge must be dismissed because the Defendant’s Blood Alcohol Concentration as quantified by testing of the State for this prosecution leads to a conclusive presumption that the Defendant was not under the influence of alcohol for purposes of this prosecution. 

§56-5-2950(G)(1) of the South Carolina Code of Laws states:

“In the criminal prosecution for a violation of Section 56-5-2930, 56-5-2933, or 56-5-2945 the alcohol concentration at the time of the test, as shown by chemical analysis of the person’s breath or other body fluids, gives rise to the following:
(1) if the alcohol concentration was at that time five one-hundredths of one percent or less, it is conclusively presumed that the person was not under the influence of alcohol.”

Additionally, Black’s Law is clear that a conclusive presumption is “A presumption that cannot be overcome by any additional evidence or argument.” Black’s Law Dictionary 558 (3rd Pocket ed. 2006). The South Carolina Supreme Court has affirmed that a jury cannot find a person impaired for alcohol impairment where the alcohol concentration is .05% or below. Stephens v. CSX Transp., Inc.. 415 S.C. 182, 781 S.E.2d 534 (2015).
The State’s own analysis of the Defendant’s blood alcohol concentration in this case was that the Defendant’s blood alcohol concentration was 0.04%. Under §56-5-2950(G)(1) and Stephens, the Defendant cannot be convicted of Driving Under the Influence, less than .10, 1st Offense for alcohol impairment. As such, the case must be dismissed.
CONCLUSION
Based on the above, the Defendant hereby moves that his charges for Driving Under the Influence, less than .10, 1st Offense be dismissed immediately. Additionally, the Defendant requests that if the Court is not inclined to dismiss the charges in this matter immediately, that the Court would hold a hearing on this matter at the Defendant’s next pre-trial hearing court appearance date in order to expedite the resolution of this matter.
I SO MOVE:





Judah VanSyckel, Esq.
Defendant’s Attorney
137 E. Butler Street, Office 4
Lexington, SC 29072
803-939-6927



4

