	STATE OF SOUTH CAROLINA
	)
	IN THE MAGISTRATE COURT

	
	)
	FIFTEENTH JUDICIAL CIRCUIT

	COUNTY OF HORRY
	)
	TICKET NO. D-258717; D-258718

	
	)
	

	State of South Carolina,
	)
	

	Plaintiff
	)
	

	
	)
	NOTICE OF MOTION AND 

	Vs.
	)
	MOTION TO DISMISS AND

	
	)
	SUPPORTING MEMORANDUM

	[bookmark: Defendant]Xxxxx L. Xxxxx,
	)
	

	Defendant.
	)
	

		)
	



		
NOW COMES THE DEFENDANT, by and through undersigned counsel, and files this Motion to Dismiss and incorporated Memorandum of Law and, as grounds therefore, the undersigned would show as follows:	
	FACTS
	On or about May 4, 2008, Trooper Kevin Page, of the South Carolina Highway Patrol, conducted a traffic stop on the defendant and ultimately arrested her for Driving Under the Influence.  Trooper Page activated his blue lights and videotape at the beginning of the traffic stop. A review of the incident site videotape reveals the following.
Trooper Page he walked to the defendant’s vehicle and initiated a conversation with her. This conversation lasted approximately _______ minutes. During this time the conversation and the defendant’s conduct was not recorded on the videotape. 
At the conclusion of the conversation, Trooper Page asked the defendant to get out of her vehicle and directed her to stand at the rear of her vehicle. He then returned to his squad car and turned on the audio recorder for the incident site videotape. [after approximately ___ mins] Following field sobriety tests, defendant was arrested for Driving under the Influence.
	LAW
	Section 56-5-2953, Code of Laws of South Carolina, 1976, as amended, mandates that a defendant must have his conduct at the incident site videotaped.  Further, this Section requires the videotape must begin not later than the activation of the officer’s blue light and conclude after the arrest of the person.  Section 56-5-2953(A)(1)(a), Code of Laws of South Carolina, 1976.  
	Section 56-5-2953, Code of Laws of South Carolina, 1976, provides three (3) exceptions to producing the videotapes.  This section provides that failure by the arresting officer to produce the videotapes required by this section is not alone a ground for dismissal if the arresting officer submits a sworn affidavit certifying that (1) the videotape equipment at the time of the arrest or probable cause determination . . . was in an inoperable condition, stating that reasonable efforts have been made to maintain the equipment in an operable condition, or (2) submits a sworn affidavit certifying that it was physically impossible to produce the videotape because the person needed emergency medical treatment, or (3) exigent circumstances existed.  Section 56-5-2953(B), Code of Laws of South Carolina, 1976.  Conversely, failure to produce videotapes would be a ground for dismissal if no exceptions apply.  The City of Rock Hill v. Suchenski, 374 S.C. 12, 646 S.E. 2d 879 (2007).
	Further, in Suchenski, the South Carolina Supreme Court has held that State v. Huntley, 349 S.C. 1 (2002) does not apply to Section 56-5-2953, Code of Laws of South Carolina, 1976.  Huntley held that in order for a dismissal for a statutory violation there must be a showing that the violation was prejudicial to the defendant.  The Court in Suchenski distinguished Huntley because Section 56-5-2953, Code of Laws of South Carolina, 1976, specifically provides for the remedy of dismissal.
	In Suchenski, the officer’s videotape ran out before the incident site conduct was complete.  Therefore, a portion of defendant’s conduct was not videotaped.  Finding no exception, the Court held that dismissal was appropriate.  (holding that dismissal is an appropriate remedy provided by Section 56-5-2953, Code of Laws of South Carolina, 1976, where a violation of subsection (A) is not mitigated by subsection (B) exceptions).
	ARGUMENT
	In the instant case, a portion of defendant’s conduct and specifically the conversation between her and the trooper was not produced on the incident site videotape.  This violation of Section 56-5-2953, Code of Laws of South Carolina, 1976, is not mitigated by any of the three (3) exceptions set forth in subsection (B).  In addition, there has been no sworn affidavit even attempting to invoke an exception under subsection (B).
	As a result, defendant’s case should be dismissed.
	CONCLUSION
	Based upon the foregoing, the defendant respectfully requests an order of dismissal.
I SO MOVE.
						        Gardner Law Firm, P.A.
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	Attorney for the Defendant
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	Conway, South Carolina
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