	STATE OF SOUTH CAROLINA
	)
	IN THE COURT OF GENERAL SESSIONS

	COUNTY OF RICHLAND
	)
	FOR THE FIFTH JUDICIAL CIRCUIT

	
	)
	

	State of South Carolina,
	)
	Indictment Number: 

	
	)
	

	vs.
	)
	

	
	)
	MOTION FOR TRIAL TO BE

	XXXXXXXXXX, 
	)
	RESCHEDULED ONE TERM OF COURT

	Defendant
	)
	



[bookmark: _GoBack]	The Defendant, Mr. XXXXXXX, by and through his attorney, move for this Court to move Mr. XXXXXXX’s scheduled trial from September 28, 2020 to the next available term of court, October 12, 2020.  Mr. XXXXXXX’s request is based on health and safety concerns related to specific instances of exposure to COVID-19 to multiple persons that work within the walls of the Courthouse.  This request is necessary to protect the Defendant’s right to a fair trial and his rights under the Fifth, Sixth, and Fourteenth Amendments to the United States Constitution and Article 1, Sections 3 and 14 of the South Carolina Constitution.  This motion is not an attempt to unnecessarily delay Mr. XXXXXXX’s trial.  Mr. XXXXXXX does not waive his previous assertions regarding his right to a speedy trial under the United States and South Carolina Constitutions.
	The Defense has become aware of the following facts:
1) On September 17, 2020, a hearing was held in the Richland County Courthouse (Courthouse) in an unrelated case: State v.  ZZZZZZZ.
2) The hearing was at least two hours in length.
3) Several lawyers in the Richland County Solicitor’s Office and the Richland County Public Defender’s Office were present. At least one of those attorneys is counsel of record in Mr. XXXXXXX’s trial. Also present were Richland County Chief Administrative Judge DeAndrea Benjamin and at least one member of her staff. Multiple clerk of court staff members, Richland County Sheriff’s Department Deputies, Mr. ZZZZZZZ, at least one staff member for South Carolina Court Administration, and various other employees that work within the walls of the Courthouse were also present during the hearing.
4) It appears that during the hearing, all parties referenced in paragraph 3 were wearing masks unless they were speaking directly to the Court and were at least six (6) feet away from other persons.
5) At least one Richland County Sheriff’s Department Deputy (herein Deputy X) was present for the entire hearing, was in close contact with several parties referenced in paragraph 3, and generally was not socially distanced from other parties at various times throughout the hearing.
6) On September 18, 2020, it appears that Deputy X was again present in the Courthouse.  It is reported that he was suffering from symptoms related to COVID-19.  It appears he attended a staff meeting in the morning with the rest of the Richland County Sheriff’s Deputies present in the Courthouse for that day.  It is the Defense’s understanding that nobody that attended that meeting wore a mask. Deputy X remained in the Courthouse for a number of hours, was present in a number of courtrooms, and interacted closely with a number of people until he reported midday that he was not feeling well.  It appears he was then instructed to leave the Courthouse.
7) According to social media posts created by Deputy X, he subsequently tested positive to COVID-19 and was suffering symptoms related to COVID-19 as recently as September 19, 2020.
8) In response to Deputy X’s physical contact throughout the Courthouse, Richland County Chief Administrative Judges Benjamin and Alison Lee ordered the Courthouse closed September 21, 2020 for cleaning.  Subsequently, Judges Benjamin and Lee ordered the Courthouse closed through September 25, 2020.  The subsequent closure order appears related to the availability of Richland County Sheriff’s Department Deputies for the purposes of security.  Their lack of availability appears related to their exposure to Deputy X.
9) Mr. ZZZZZZZ trial was postponed until the next term of court, October 12, 2020.
10) According to the Centers for Disease Control and Prevention (CDC), COVID-19 is a corona virus that has spread worldwide.  It is highly contagious, often asymptomatic, can cause severe health problems, and as of the filing of this motion has killed at least 200,000 people in the United States this year.  
11) As of September 23, 2020, the CDC provides guidelines for when a person has direct or close contact with another person who is confirmed to have contracted COVID-19.  The CDC defines close contact as being “within 6 feet of someone who has COVID-19 for a total of 15 minutes or more.”
12) The CDC directs that if a person has had close contact with a person who has COVID-19, they should “stay home for 14 days after your last contact with a person who has COVID-19.”
13) The CDC further directs that the directives in Paragraph 10 and 11 should be followed “even if you test negative for COVID-19 or feel healthy . . . since symptoms may appear 2 to 14 days after exposure to the virus.”
14) The last close contact between Deputy X and a number of people that work within the walls of the Courthouse, including all Richland County Sheriff’s Deputies present in the staff meeting – maskless – was September 18, 2020.  The CDC fourteen (14) day guideline for quarantine will not end until October 2, 2020.  This is well after the scheduled September 29, 2020 start date for Mr. XXXXXXX’s trial.  However, it is prior to the next available term of court on October 12, 2020.
15) The Supreme Court of South Carolina authorized all matters to be heard in-person including General Sessions jury trials as of September 21, 2020, pursuant to its September 14, 2020 Court Operations memorandum. This memorandum further directed that “[a]ny matter heard in person must be conducted in a reasonably safe manner in accordance with established COVID-19 protocol” and specified that a “[r]easonably safe manner assumes adherence to CDC social distancing recommendations.” In its social distancing guidelines, the CDC states that individuals who contract COVID-19 or have been in close contact with someone who has COVID-19 should stay home for 14 days.
16) It appears that a number of participants necessary for Mr. XXXXXXX’s trial will not have complied with the CDC guidelines if the trial begins on September 29, 2020.  This includes, but is not limited to, all Richland County Sheriff’s Department Deputies present in the September 18, 2020 staff meeting and all others that work within the walls of the Courthouse that had close contact with Deputy X. 
17) While the Supreme Court’s September 14, 2020 Court Operations memorandum directs that continuances should not be granted solely based on a general reluctance to attend court, the memorandum qualifies that this directive applies “so long as proper safeguards and protocols are being observed.” If Mr. XXXXXXX’s trials begins September 29, 2020, individuals will be present in the Courthouse who are not following the CDC social distancing guidelines. Therefore rescheduling Mr. XXXXXXX’s trial for one term of court is necessary for his jury trial to qualify being “conducted in a reasonably safe manner” consistent with the Supreme Court’s memorandum authorizing such hearings. 
18) Mr. XXXXXXX has a constitutional right to a fair and speedy trial under the Fifth, Sixth, and Fourteenth Amendments to the United States Constitution and Article 1, Sections 3 and 14 of the South Carolina Constitution.  However, these rights do not exclude him from having a trial that will not risk his health and safety.
19) Mr. XXXXXXX has a constitutional right to have a fair and impartial jury that will be able to focus on the evidence in Mr. XXXXXXX’s trial and not be distracted by concerns regarding their health and safety. Deputy X publicly posted online his experiences related to at least some of the facts outlined in this motion. Moreover, the Courthouse was closed to the public and employees from September 21, 2020 – September 25, 2020.  Any juror that is aware or becomes aware of the potential exposure to COVID-19 will prevent Mr. XXXXXXX from having a jury that is mentally and physically capable of performing their duties as jurors.  Information related to the COVID-19 exposure to persons participating in this trial is now available to all members of the public.  Conducting voir dire on the matter is inadequate as it only risks increasing jurors’ possible awareness of the risks.
	The Defense’s request to reschedule Mr. XXXXXXX’s trial to the next available term of Court on October 12, 2020 is reasonable and consistent with the applicable Supreme Court directive authorizing the resumption of in-person hearings.  It addresses not only the health and safety concerns of all participants involved, it protects Mr. XXXXXXX’s right to a fair and speedy trial.  

__________________________________________
Counsel
Columbia, South Carolina
This ____ day of September 2020. 
