STATE OF SOUTH CAROLINA  
)

IN THE MUNICIPAL COURT

)

Ticket # @@@@@@@ 

COUNTY OF
NEWBERRY

)                               

State of South Carolina,

)

)

Plaintiff,
)
DEFENDANT(S MOTION TO SUPPRESS
)
STATEMENTS, TESTIMONY OR  
  v.


)
DOCUMENTS PROTECTED UNDER
) 
HIPAA
@@@@@@,


)

)

Defendant.
)

TO:
MICHAEL WOOD, NEWBERRY CITY POLICE DEPARTMENT:
The Defendant, by and through his undersigned counsel, hereby moves for an Order of this Court prohibiting and excluding any and all testimony by health providers in a trial of this matter, including but not limited to, any and all records, notes, or documents produced by health providers and any and all testimony by said healthcare providers relating to the care of the defendant, including statements made by the defendant to the providers during the course of his care.  This Motion is based upon all applicable State and Federal laws, specifically the Health Insurance Portability Act of 1996 (hereafter referred to as HIPAA).  HIPAA is a lengthy and complicated maze of regulations regarding when and how information regarding a person(s health can be disseminated by health care providers.

The beginning of the discussion entails deciding if the person providing the information is a (covered entity.(  It is clear that EMS workers and ambulance staff are covered entities in that they are (healthcare providers.( 45 CFR (s160.102, 160.103 & 160.104.  After this determination is made, it must be established that the information provided or sought to be provided is (protected health information.(  Again, it is clear that the records and notes of EMS personnel are protected health information and this information includes oral statements.  45 CFR (160.103.  In this matter, the City of Newberry seeks to use the notes they already obtained and testimony regarding the defendant(s care in a judicial proceeding.

Since it is clear the information sought and received by the Newberry City Police Department in this matter is protected health information from a covered entity, HIPAA is applicable and one must next determine whether or not the information was gained through proper and effective means.  There are only three means for obtaining protected health information from a covered entity, two of which are not applicable to this situation.  First one may request protective health information through the use of an authorization.  45 CFR (164.508.  No authorization was utilized in this matter.  Another possibility, which was not utilized in this case, was the request of the information through means which allow for the person to whom the protected health information relates to object or agree. 45 CFR (164.510.  The defendant was not offered an opportunity to object or agree to the release of protected health information in this matter.

The only other alternatives available for the proper release of protected health information pursuant to HIPAA is covered in 45 CFR (164.512.  Disclosures for judicial and administrative proceedings can only be allowed when they are in response to an Order of the Court and in response to a subpoena.  Here, the defendant is unaware of what process was undertaken by the City of Newberry to obtain this information but we can only assume that if any processes were started, a subpoena was utilized.  In order for a Subpoena to be proper and effective under HIPAA, the party seeking the information (City of Newberry) must make reasonable efforts to ensure the individual who is the subject of the protected health information has been given notice of the request.  45 CFR (164.512(E)(1)(ii).  No notice was provided to the defendant or his attorney in this matter and therefore any release or transmittance of protected health information would be improper.

The City of Newberry and the Newberry County EMS have thumbed their noses at the provisions and requirements of HIPAA.  This defeats the purpose of HIPAA in that a person seeking medical care or treatment would not feel free to provide all useful and necessary information to his healthcare provider if he were aware that it could be transmitted, without his consent or knowledge, to any law enforcement agency, or any other person making an improper request.  Here, the Newberry County EMS essentially became an investigative unit for the Newberry City Police Department.  They must follow law enforcement procedures if they are acting as law enforcement investigators.  It even appears from the on-site video tape that the Newberry County EMS workers delay transporting the defendant for emergency medical treatment until such time as another officer arrives with forms so that blood can be drawn from the defendant for use in this proceeding.  

The City of Newberry and Newberry County EMS(s complete disregard of HIPAA in this matter leaves the Court with only one option to enforce the federal regulations.  Any and all records and evidence relayed to or obtained by the Newberry County EMS employees should be excluded from a trial in this matter. 




Respectfully Submitted,

POPE AND HUDGENS, P.A.

            
     By:                                      
   


W. Chad Jenkins

Attorneys for Defendant

Newberry, S.C.

October 8, 2007

