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Through previously filed motion, defense counsel requests this Court bar the State from preventing the Defendant from offering to enter pleas of guilty to all charges before the judge designated by the Solicitor to hear guilty pleas the weeks of July 11th, July 18th, or any other term of plea court presided over by the judge previously blocked by the Solicitor’s Office to entertain the Defendant’s guilty plea.  In support thereof, defense counsel submits that S.C. Code Ann. § 1-7-330 (1986), vesting control of the criminal trial docket in the Solicitor’s Office, is unconstitutional on its face and as applied here, violating the Defendant’s rights to Due Process and Equal Protection Under the Law, under the South Carolina and United States Constitutions as well as the Separation of Powers provision in the South Carolina Constitution.   In further support thereof, defense counsel offers the following:

Facts

1.  
There is no statute, court rule, or other authority that directs the procedure for scheduling guilty pleas in South Carolina.  However, at least in Charleston County, if not the entire state of South Carolina, the Solicitor’s Office has created a process whereby defendants plead guilty to criminal offenses.  

2.  
In Charleston County, most terms of court are dual terms, presided over by two judges, one designated the “plea judge,” and another the “trial judge.”  Purely by custom and practice, at least since January 2003, when defense lawyers ask to have clients brought before the court to plead guilty, without plea offer or recommendation of sentence, the Solicitor’s Office does so. There have been no restrictions or limitations, until the issue presented in this motion, as to who can plead guilty before the plea judge in Charleston County.

3.  
During Solicitor Ralph Hoisington’s term, the Solicitor’s Office has either chosen the judges to preside over trials and those to preside over guilty pleas, or the office has recommended such assignments, to be approved by the Chief Administrative Judge. No defense attorney has any input in those assignments.

4.
On September 15, 2004 the Defendant was charged with felony driving under the influence involving death under S.C. Code Ann. § 56-5-2945.

5.  
On February 1, 2005 Assistant Solicitor Nathan Williams, in an e-mail to defense counsel, indicated the results of the defendant’s toxicology tests were negative for alcohol, but positive for marijuana.  He further indicated, pending a more definitive answer as to the significance of the marijuana results, and further discussions with the family, he could not commit to a plea to reckless homicide, as proposed by defense counsel, but in regards to sentence, that “something along the lines of an active YOA should work.”  (attached)

6.  
On March 9, 2005 Mr. Williams, in an e-mail to defense counsel, indicated the State’s expert, relying on the toxicology report, was of the opinion the Defendant was under the influence of marijuana at the time of the incident.  He further indicated he planned to meet with the victims’ family to discuss a plea of reckless homicide.  (attached)

7.  
On March 14, 2005 Mr. Williams, in a telephone conversation with defense counsel, indicated the victim’s family opposed both a plea to reckless homicide and a Youthful Offender Act sentence.

8.  
During the months of March, April and May of 2005, defense counsel and Mr. Williams engaged in plea negotiations on several occasions, throughout which defense counsel indicated, failing any other offer from the State, the Defendant would plead guilty to all charges, on the condition that the solicitor allow defense counsel to choose the sentencing judge from among the four resident judges in Charleston County.  Mr. Williams maintained throughout this time period that the State had no opposition to that request.

9.  
One of the resident judges defense counsel indicated would be preferable to appear before was the designated plea judge three of the four terms of court in March and April.

10.  
On May 11, 2005 Mr. Williams sent an e-mail to defense counsel indicating that he met with the victim’s family and that the only offer from the State would be a negotiated 12 years, and that he planned to submit to the Grand Jury two additional charges of reckless homicide and failure to stop for a blue light involving death, both of which the Defendant would need to plead guilty to in order to receive the benefit of the State’s offer of 12 years.  He further indicated, because he expected defense counsel would not “let” the Defendant plead guilty under this arrangement, he would place the case on the trial docket later in the summer.  (attached)

11.  
On May 11, 2005 in a subsequent telephone conversation, Mr. Williams indicated he would not allow the Defendant to plead guilty to all charges, absent her agreeing to a negotiated sentence of 12 years, before either of the two resident judges in Charleston County requested by the defense, although he did not oppose the Defendant pleading guilty.  Specifically, he reasoned that a plea before one of the two judges would essentially amount to a “cap of two” years and that he “expected” an “active ten year sentence” in the case.  After defense counsel indicated that Mr. Williams’ rationale for blocking a plea before a particular judge posed an ethical problem, Mr. Williams refused to respond to defense counsel’s request to plead before another, specific Charleston County resident judge.  When Mr. Williams indicated the case would only be resolved by way of trial, defense counsel pointed out that one of the two judges defense counsel requested to plead before was scheduled to preside over jury trials the week of June 6th, and should the case be called then, the Defendant would enter pleas of guilty at that point. Mr. Williams indicated he would not be able to have the Defendant’s new charges to the Grand Jury by that date, nor would he agree to waiver of presentment.  Additionally, Mr. Williams indicated that should defense counsel file a speedy trial motion and get the case before this judge, he would dismiss the defendant’s charges, and re-indict her at a later date.

12.  
Immediately after the May 11th telephone conversation with Mr. Williams, defense counsel memorialized portions of the conversation in written notes, sent the notes to Mr. Williams, and requested that he correct any statements mistakenly attributed to him.  (original notes from desk calendar attached; notes summarizing telephone conversation attached)

13.  
Mr. Williams responded in an e-mail, stating:  “I am not going to spend time attempting to modify or correct any notes you take, or for that matter the recollections they are meant to memorialize.  I am only writing to say that, in any situation, a lack of response from me should not be taken as agreement.  More likely, as is the case here, I have other work that should take precedence over editing your case notes.  I am not going to make changes or modifications to the notes, but that does not mean that I feel they are accurate or that I have even read them.”  (attached)

14. 
On June 13th, 2005 Mr. Williams directly indicted the Defendant on the charges of reckless homicide and failure to stop for blue light involving death.

15. 
On June 16, 2005 defense counsel, in an e-mail to Mr. Williams, indicated the Defendant would plead guilty to all charges, without recommendation as to sentence from the Solicitor’s Office, or with the Solicitor’s Office requesting the maximum sentence, the week of July 11th, the next plea term defense counsel would be available.  (attached)

16. 
 On June 17, 2005 Mr. Williams responded, indicating that he would meet with the family to discuss the possibility of a plea the week of July 11th, as requested by defense counsel.  (attached)

17.  
On July 8, 2005 during a meeting with defense counsel, the Honorable Daniel F. Pieper, Solicitor Ralph Hoisington, Deputy Solicitor Scarlett Wilson, and Chief Public Defender Jennifer Shealy, Mr. Williams indicated one of the reasons he could not plead the case the week of July 11th was that he could not be prepared to do so.

18.  
During the same meeting, Deputy Solicitor Wilson maintained that the State has the ability to make “educated, strategy choices” with respect to the Solicitor’s choices as to what judges should be designated the plea or trial judge, and which defendants to allow to plead guilty before which judges.  She declined to elaborate what she meant by “strategy.”

19.  
Later that same day, defense counsel sent Mr. Williams an e-mail indicating the Defendant would plead guilty the week of July 18th, should Mr. Williams allow her to do so.  (attached)  

20.
On July 12, 2005 defense counsel contacted Mr. Williams and indicated the Defendant desired to plead guilty to all charges before the plea judge as designated by the Solicitor’s Office, either the week of July 11th or July 18th, and that if Mr. Williams could not notify the victims of a plea, the Defendant wished to enter a plea of guilty and defer sentencing until such time as the victims could be notified.  (e-mail and letter attached).

21.  
As of the filing of this motion, Mr. Williams has not agreed to allow the Defendant to plead guilty either week.  Solicitor Hoisington has designated the judge requested by defense counsel to serve as the plea judge for the weeks of July 11th and July 18th.

22.  
The resident judge before whom the Assistant Solicitor will not allow the Defendant to plead guilty will serve as the plea judge, according to the calendar prepared by the Solicitor’s Office, eight of the next 15 weeks.  (attached)

23.  
The Solicitor’s Office has never assigned, nor requested the assignment of, this judge to preside over jury trials in 2005.  (see attached dockets prepared by Solicitor’s Office for January – June, 2005 and summary thereof)

Prosecutorial Docket Control, Constitutional and Ethical Implications

24.  
South Carolina law vests in the Solicitor’s Office the power to call criminal cases for trial.  S.C. Code Ann. § 1-7-330 (1986).  Defense counsel is aware of no authority allowing the State to direct the taking of guilty pleas, or preventing indicted defendants from entering pleas of guilty.  (See S.C. Code Ann. §§ 17-23-120 – 150 allowing Solicitor to object to “immediate disposition” of certain charges by way of guilty plea, only where defendant not indicted.)

25.  
South Carolina is the only state that gives the prosecutor’s office the power to control the calling of cases for trial in the manner practiced here.  See “When Prosecutors Control Criminal Court Dockets:  Dispatches on History and Policy from a Land Time Forgot,” Andrew M. Siegel, draft of article accepted for publication, American Journal of Criminal Law (University of Texas)(explaining the history of prosecutorial docket control in the U.S. and South Carolina, revealing the practice to be archaic and subject to constitutional challenge).

26. 
 “ . . . the solicitor has authority to call cases in such order and in such manner as will facilitate the efficient administration of his official duties, subject to the overall broad supervision of the trial judge. . . . A prosecuting attorney normally has many cases for disposition.  He must plan ahead to expedite the work for the court . . .”  State v. Mikell, 185 S.E.2d 814, 816 (S.C. 1971)(emphases added).

27.  
“A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.”  SCACR 407, Rule 3.2

28.  
“Dilatory practices bring the administration of justice into disrepute.  Delay should not be indulged merely for the convenience of the advocates, or for the purpose of frustrating an opposing party’s attempt to obtain rightful redress or repose.” Comment to SCACR 407, Rule 3.2.

29.  
“Prosecutors are ministers of justice and not mere advocates. . . A prosecutor has special responsibilities to do justice and is held to the highest standards of professional ethics.”  State v. Quattlebaum, 527 S.E.2d 105, 109 (S.C. 1999).

30.  
At least one other court has recognized that “if the assignment of a case to an individual judge should not be based on ‘the desire to influence the outcome of the proceedings,’ then allowing a prosecutor to perform that task raises substantial due process concerns.”  United States v. Pearson, 203 F.3d 1243, 1257 (10th Cir. 2000), citing Cruz v. Abbate, 812 F.2d 571, 574 (9th Cir. 1987).

31.  
Courts from at least three states have held that allowing the prosecuting attorney to select the judge to preside over a criminal case violated, or implicated concerns of, due process.  State. v. Simpson, 551 So.2d 1303, 1304 (La. 1989)(“To meet due process requirements, capital and other felony cases must be allotted for trial to the various divisions of the court, or to judges assigned criminal court duty, on a random or rotating basis or under some other procedure adopted by the court which does not vest the district attorney with power to choose the judge to whom a particular case is assigned.”); McDonald v. Goldstein, 83 N.Y.S.2d 620, (N.Y. 1948)(appealing to notions of objectivity and freedom from bias where individual rights are concerned in rejecting district attorney’s challenge to court order stripping him of power to select judges in criminal cases, as had been the practice for many years); Cuzzort v. State, 519 S.E.2d 687, 688 (Ga. 1999)(holding one local circuit’s practice of allowing the prosecutor to choose judicial assignment where local rule allowed circuits to adopt more efficient system than one contemplated by statute, violated local rules of procedure because any such system must “comport with the notion of due process”); See also, Woodall v. Laurita, 195 S.E.2d 717, 719 (W.Va. 1973)(criticizing customary practice of prosecutor controlled docketing system for its inefficiency).

32.
Nothing in the South Carolina “Victims’ Bill of Rights,” S.C. Code Ann. §§ 16-3-1505 – 16-3-1565, gives crime victims the right to influence the outcome of a criminal charge, nor the Solicitor’s Office the power to direct the flow of criminal cases towards or away from particular judges in order to secure a result consistent with the desires of crime victims.

Right to Plead Guilty and Putative Absence Thereof

33.
Any reliance by the Solicitor’s Office on the proposition that there is “no right to plead guilty” is misplaced in this case.  The line of cases supporting that proposition offer nothing by way of authority recognizing the State’s power to block an offer by a defendant to plead guilty.  Quite the contrary, these cases refuse to recognize a defendant’s right to have a court accept a guilty plea, out of concern for the rights of the defendant.  Lynch v. Overholser, 82 S.Ct. 1063, 1078 (1962)(holding there is no absolute right to have a guilty plea accepted because “in free society it is as important that the court make certain that the innocent go free as it is that the guilty are punished,” where court refused to accept guilty plea because of evidence defendant may have been not guilty to due to mental illness).  See Santobello v. New York, 92 S.Ct. 495, 498 (1971)(citing Overholser for proposition that “court may reject a plea in exercise of sound judicial discretion,” in remanding case to trial court to determine whether interests of justice require enforcing prior plea agreement).


Other courts, in denying the right to have the court accept a guilty plea, recognize a right to offer to plead guilty. “Although (defendant) had a right to plead guilty, the district court did not have to accept his guilty plea.” United States v. McCoy, 2000 U.S. App. LEXIS 14121, 1 (4th Cir. 2000)(citing Santobello in upholding trial court’s refusal to accept a plea because defendant refused to admit committing an element of offense.)  “Although an accused has the right to plead guilty to a charged offense, the Constitution does not require that the trial judge accept that plea.” United States v. King, 1994 U.S. App. LEXIS 30762 (4th Cir. 1994)(citing Santobello in upholding trial court’s refusal to accept defendant’s guilty plea to lesser offense only).  “Appellant had no right to plead guilty to the misdemeanors charged in the complaint; he had only a right to offer to make such a plea and to have the court, in its discretion, determine its propriety.”  United States v. Alvarado-Arriola, 742 F.2d 1143 (9th Cir. 1984)(citing Santobello in upholding trial court’s refusal to accept guilty plea where, for court, factual basis for plea lacking).


Other courts have referred to the right to plead guilty as a “fundamental right,” reserved to the defendant, for which the decision to exercise or not rests solely with the defendant, and not defense counsel, and that the defendant must knowingly waive.  “Such personal fundamental rights include the right to plead guilty . . .”  Wright v. Estelle, 572 F.2d 1071 (5th Cir. 1978).  “Where an ‘inherently personal right of fundamental importance is involved,’ the defendant’s consent is required. . . . Among those rights that a defendant must personally waive are the right to go to trial or plead guilty . . .”  United States v. Joshi, 896 F.2d 1303, 1307 (11th Cir. 1990).  See Brecheen v. Reynolds, 41 F.3d 1343, 1368 (10th Cir. 1994)(the right to plead guilty as a “fundamental right”).

34.
Defense counsel requests this Court recognize a right to plead guilty as a corollary to the right to a trial.  Inherent in the concept of “a right” is that it can be waived.  If a defendant has the right to a trial, she has the right to waive that right.  The right to waive the right to trial amounts to the right to offer to plead guilty.

35.
Even if there were no right to plead guilty, the fact that the State allows defendants to do so, triggers constitutional protections.  For example, despite no right to appeal from a criminal conviction, where a state provides for such, it must do so consistent with notions of Due Process and Equal Protection.  Griffen v. Illinois, 76 S.Ct. 585 (1955)(finding right to free trial transcript for indigents for purposes of appeal, despite no right to appeal); Douglas v. California, 83 S.Ct. 814 (1963)(recognizing right to appellate counsel, despite no right to appeal).

Rights of the Defendant 

36.
Defense counsel submits that the Solicitor’s Office has either created a de facto right to plead guilty, or at the very least, created a process for defendants to plead guilty that triggers constitutional concerns.

37.
Defense counsel further submits that in assessing whether a defendant should waive the right to trial, a defendant and defense counsel can consider the sentencing practices of the judges who could preside over the plea.  For that reason, it is not unreasonable, or “judge shopping,” for a defendant to offer to plead guilty before one judge, but not another.  Moreover, those considerations become especially relevant, where, as here, there is a wide range of potential sentences (1 to 25 years), there is no plea offer, and the Solicitor’s Office designates the plea judge.  Defense counsel requests this court recognize a defendant’s right to consider a particular judge’s sentencing practices in determining whether to waive the right to a trial.

38.
Defense counsel further requests this Court recognize a defendant’s right to make the decision as to whether to plead guilty before a certain judge, as designated by the Solicitor’s Office, free from any interference by the Solicitor’s Office, and without the Solicitor’s Office making that decision for the defendant.

39.
Defense counsel further requests this Court recognize the defendant’s right to plead guilty, without recommendation or reduction in charge by the Solicitor, before the designated plea judge in Charleston County, any time prior to the Solicitor properly calling the case for trial.

40.
Defense counsel submits that when the Solicitor prevents a defendant from pleading guilty before a judge the Solicitor has selected to hear guilty pleas, the Solicitor violates the defendant’s right to offer to plead guilty, and assumes the judicial function of determining whether the plea is appropriate under the circumstances.

Relief and Grounds for Relief

41.
Absent the State’s consent, defense counsel requests this Court direct the Solicitor’s Office to not bar the Defendant from entering a plea of guilty during the weeks of July 11th and 18th, or any other term presided over by the judge the Solicitor previously blocked from entertaining the Defendant’s offer to plead guilty.

42.
The appropriate remedy for constitutional violations, where possible, is to restore the injured party to the position they would have been in, had the violation not occurred.  “[T]he remedy is necessarily designed, as all remedies are, to restore the victims of discriminatory conduct to the position they would have occupied in the absence of such conduct.”  Milliken v. Bradley, 94 S.Ct. 3112 (1974)(describing remedy for equal protection violation in school segregation practice).  The traditional notion of equitable remedy, within the context of constitutional violations, is “to restore the situation as it would have existed prior to the assumed wrong.”  Delaware State Board of Education v. Evans, 100 S.Ct. 1862 (1980)(Rehnquist, dissenting from denial of certiorari).  “The fundamental mission of such remedies is to restore those integrated educational opportunities that would now exist but for purposefully discriminatory school board conduct.”  Columbus Bd. Of Educ. v. Penick, 99 S.Ct. 2941, 2970 (1979).  “A court’s essential function is to provide a remedy in the context of an individual case, and a restoration of the parties to their original position is a remedy established in other contexts.”  State v. Donald, 10 P.3d 1193 (Ariz. Ct. App. 2000).


In the Sixth Amendment context, the proper redress for ineffective assistance of council claims will vary, because placing the injured party in the position prior to the violation will vary.  For example, where trial counsel was ineffective in advising client concerning a plea offer, the proper remedy is not merely granting a new trial, but forcing the State to re-instate the offer.  Turner v. Tennessee, 858 F.2d 1201 (6th Cir.)  See also, Turner v. Texas, 49 S.W.2d 461 (Tex. App. 2001); United States v. Blaylock, 20 F.3d 1458 (9th Cir. 1994).


Indeed, return to the status quo is the appropriate redress for constitutional violation, even where not in the criminal petitioner’s best interest.  For example, despite the fact that the Government secured a guilty plea by intentionally violating the appellant’s right to counsel, appellate court’s dismissal of the indictment was improper.  Proper remedy, placing appellant in position she would have been in, absent the violation, was limited to reversing the conviction and remanding matter to district court.  United States v. Morrison, 101 S.Ct. 665 (1980).  

43.
In support of the request to offer to plead guilty before the judge previously blocked by the Solicitor, the Defendant asserts her right to weigh the circumstances surrounding her decision to plead guilty, free from interference by the Solicitor, and without the Solicitor exercising that right for her.  Defense counsel submits that when the Solicitors Office creates the opportunity for criminal defendants to plead guilty, yet denies this Defendant that opportunity, the Solicitor’s Office violates her rights to Due Process and Equal Protection Under the Law, as recognized in the State and Federal Constitutions.  The remedy for this violation would be to place the Defendant in the position she would have been in had the violation not occurred, place her in same position as those similarly situated, and allow her to plead guilty before the judge previously blocked by the Solicitor’s Office.

44.  
Defense counsel submits that a system that allows the Solicitor to select certain judges to perform certain functions, or to request and receive those designations, yet also permits the Solicitor to prevent criminal defendants from appearing before the plea judge as designated, and force the case to trial before a judge of the State’s choosing, allows the State to direct the flow of cases to certain judges, and away from others, to achieve a certain result, or to prevent one sought by the defendant.  

45.  
As such, S.C. Code Ann. § 1-7-330 (1986), on its face and as applied in this case, violates the Due Process Clause and Equal Protection Clause of the United States Constitution and South Carolina Constitution, and the Separation of Powers provision in the South Carolina Constitution.  In addition to grounds stated below, defense counsel incorporates by reference all arguments made in the article by Professor Siegel, cited in paragraph 25.  

46.
Because the South Carolina Constitution vests the administrative powers over the courts in the Judicial Branch, S.C. Const. Art. V, § 4, and not the Executive Branch, § 1-7-330, by allowing the Solicitor’s Office to control the calling of cases for trial violates the express separation of powers provision in our Constitution.  The appropriate remedy for this violation is for this Court to seize control of the docket of all criminal cases in Charleston County and implement a system that does not allow the Solicitor to direct the flow of cases in order to achieve a certain result.  However, because there was no such system in place at the time the violation in this case occurred, the appropriate remedy specific to this case is to allow the Defendant to offer to plead guilty before the judge previously blocked by the Solicitor.

47.
Because the legislature determines the appropriate range of sentence, and judges determine the appropriate sentence specific to a particular defendant, § 1-7-330 as applied in this case, in allowing the Solicitor to direct this case away from particular judges, in order to achieve a certain result, violates the express Separation of Powers provision in the State Constitution.  The Solicitor does not have the power to determine whether a guilty plea is appropriate in a particular case.  Nor does the Solicitor have the power to determine the appropriate sentence in a particular case.  The appropriate remedy for this violation is to allow the Solicitor’s Office to maintain control of the criminal docket in Charleston County, however place the Defendant in the position she would have been in had the Solicitor not assumed the judicial function, specifically, allow her to plead before the judge previously blocked by the Solicitor.

48.
Because § 1-7-330 allows the Solicitor to call cases to trial before a judge of his choosing, it violates the Due Process Clauses of the State and Federal Constitution, as applied in this case, where the Solicitor, by preventing a plea before a particular judge, forces a trial before a judge of his choosing, one who will not sentence this Defendant to what amounts to a “cap of two” years, but who is more likely to sentence this Defendant to the “expected, active ten year sentence.”  The appropriate remedy is to place the Defendant in the position she would have been in had the violation not occurred, specifically, allow her to offer to plead guilty before the judge previously blocked by the Solicitor. 

49.
Because § 1-7-330 allows the Solicitor to call cases to trial before a judge of his choosing, it violates the Due Process Clauses of the State and Federal Constitution, on its face, for reasons given in the cases cited above in paragraphs 30 and 31.  The appropriate remedy for this violation is for this Court to seize control of the docket of all criminal cases in Charleston County and implement a system that does not allow the Solicitor to direct the flow of cases in order to achieve a certain result.  However, because there was no such system in place at the time the violation in this case occurred, the appropriate remedy specific to this case is to allow the Defendant to offer to plead guilty before the judge previously blocked by the Solicitor.

50.
Because the Solicitor’s Office in Charleston County has established a process whereby criminal defendants are allowed to plead guilty, when the Solicitor refuses to allow this Defendant to do so, the Solicitor’s Office violates this Defendant’s right to Due Process and Equal Protection Under the Law.  Defense counsel maintains she is similarly situated with others who are allowed to plead guilty during these weeks, in that all have pending criminal charges in Charleston County.  The only difference between the Defendant and other criminal defendants is the Solicitor deems all other cases appropriate to plead before this particular judge.  This distinction begs the question.  The appropriate remedy is to place her in the position she would have been in had the violation not occurred, specifically, allow her to offer to plead guilty before the judge previously blocked by the Solicitor.

51.
Because the Solicitor, in blocking a plea before this particular judge, prolongs the disposition of the case by forcing a trial, his conduct violates the rules of professional conduct cited above.  Because the Solicitor blocked a plea before this particular judge in order to achieve a certain result, his conduct violates the rules of professional conduct cited above.  The appropriate remedy is to place her in the position she would be in had the Solicitor not breached these rules, specifically, allow her to offer to plead before the judge previously blocked by the Solicitor.

Respectfully submitted, 
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Beattie I. Butler
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Charleston County Public Defender Office
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