STATE OF SOUTH CAROLINA
)  






)
IN THE COURT OF GENERAL SESSIONS

COUNTY OF OCONEE

)






)
NOTICE OF MOTION AND MOTION TO
STATE OF SOUTH CAROLINA
)
COMPEL DISCLOSURE OF EVIDENCE






)
 FAVORABLE TO THE DEFENDANT
v.



)
 





)
      






)
Warrant No.:  H-984685



 
      
)
Charge:  Lewd Act on Minor
                      Defendant.      

)


_________________________________)



The Defendant, through his undersigned counsel, moves for a hearing to be held on the tenth (10th) day after notice herein, or at the earliest convenience of the Court for an order requiring that the State provide the Defendant with evidence which is favorable to the defense of the allegations contained in the charging document referenced above. This Motion is based upon the Statement of Facts and Summary of Law, listed below, as well as any matters presented to the Court at the hearing.  

STATEMENT OF FACTS
1)
On October 5, 2005, the Defendant was served with warrant number H-984685, charging him with Lewd Act on a Minor.
2)
On October 10, 2005, Defendant served upon the solicitor a Motion for Discovery and Inspection as Well as Brady Materials, a copy of which is attached as Exhibit A.
3)
On January 19, 2006, Defendant received the State’s Answer to Defendant’s Motion for Production of “Brady Material” and Physical Evidence.  A list of the materials provided is attached as Exhibit B.  

4)
At least four individuals were interviewed by the investigator Gentry Hawk, but the only written statement provided was from Hurla Denton, dated August 19, 2005.

5)
The alleged victim in this case was interviewed on at least three separate occasions, by different individuals.    

6)
Through the undersigned attorney’s own investigation, it has been discovered that Oconee County Department of Social Services determined that the allegations against the Defendant were unfounded.  A copy of the Oconee County Department of Social Services’ response to the Defendant’s subpoena is attached as Exhibit C. 
7)
Through the undersigned attorney’s own investigation, it has been discovered that the alleged victim in this case has made allegations of abuse in the past against at least one other individual.

8)
The undersigned attorney believes that an individual named Wesley Duncan was prosecuted by the Tenth Circuit Solicitor’s Office for these allegations, and that either the Anderson or the Oconee County Department of Social Services investigated these allegations.  

SUMMARY OF LAW
1)
Due Process requires that the prosecution provide the defense with all evidence tending to exculpate the Defendant in a criminal prosecution or tending to mitigate sentencing when such knowledge can be imputed to the prosecution.  Brady v. Maryland, 373 U.S. 83 (1963).

2)
Due Process also requires a similar production of information having impeachment value in regards to the theory of prosecution.  Giglio v. United States, 405 U.S. 150 (1972).  

3)
Even if this information is not known directly by the prosecuting attorney, a duty arises to seek out this information when the prosecution is provided sufficient notice of the existence of this evidence.  Kyles v. Whitley, 514 U.S. 419 (1995).  

4)
Information known by government agencies is imputed to the prosecuting attorney.  Kyles v. Whitley, 514 U.S. 419 (1995).

5)
In the pre-trial context, all evidence favorable to the Defendant for impeachment or exculpatory reasons must be disclosed to the defense.  This includes evidence which would be inadmissible, if there is a tendency that this evidence will lead to admissible evidence.  United States v. Sudikoff, 36 F.Supp. 2d 1196 (C.D. Cal. 1999).  

6)
Questions regarding the favorable nature of evidence must be resolved by a judge and not the prosecuting attorney.  Pennsylvania v. Richie, 480 U.S. 39 (1987).

Based on the law and facts cited above, the Defendant requests that this Court order the prosecution to seek out all evidence tending to assist the defense in exculpating the Defendant or impeaching the prosecution.  Specifically, this request includes but is not limited to:

1)
Medical records, notes, reports, evaluations, and any other information regarding the alleged victim in this case which are within the custody and control of government agencies of the State of South Carolina, including the Anderson and Oconee Departments of Social Services.

2)
The records in the custody of the Oconee Department of Social Services regarding the investigation of the Defendant in this particular case, which was determined to be unfounded.  

3)
Any records in the custody of the Anderson or Oconee Departments of Social Services regarding any previous investigations into allegations of abuse by the alleged victim in this case.  

4)
Any materials in the custody of the Tenth Circuit Solicitor’s Office regarding the prosecution of Wesley Duncan which may tend to exculpate the Defendant in this case, which may allow itself to impeachment of the State’s witnesses, or which may lead to admissible evidence.  

5)
Any witness statements or statements by Wesley Duncan which may be found in the Tenth Circuit Solicitor’s file on Wesley Duncan.  

6)
The name of the defense attorney who represented Wesley Duncan, if any, and the name of the attorney who prosecuted his case.  

7)
Any witness statements taken by law enforcement in this case.

8)
The nature and extent of Nancy Castro’s training in child interview techniques.

9)
The nature and extent of Gentry Hawk’s training in child interview techniques.

10)
Whether the interviews of the alleged victim in this case were recorded by video, audio, or any means and if so, copies of the videotapes or audiotapes.  
11)
Whether the alleged victim in this case was interviewed on any occasions other than May 5, July 7, or October 3, 2005.  If there were any additional interviews, the name of the interviewer, extent of the interviewer’s training, location of the interview, interview techniques employed, and copies of any audio or video taped recordings of the interviews. 

12)
Other information within the knowledge of the prosecution or any state agency including inconsistent or ambiguous evidence relating to conduct of the Defendant in relation to this case.  

13)
Other information conveyed to or by law enforcement, medical providers, counselors, prosecutors, Grand Jurors, Court personnel or Victim Advocates.  







Respectfully submitted,


________________________






Bobby G. Frederick, Esq.

Asst. Public Defender








415 South Pine Street








Walhalla, SC 29691








864-638-4268


March  _____, 2006.
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