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MOTION TO exclude any evidence RELATING to TESTING OF Mr. Shook’s Clothing destroyed by the state, dismiss the charge of malice murder, and prevent this case from proceeding as a capital trial
JIMMY DEWAYNE PATTERSON, through undersigned counsel, respectfully moves this Court, pursuant to the Fourth, Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, Article I, § I, ¶¶ I, II, IV, V, VII, IX, X, XI, XII, XIII, XIV, XVI, XVII, XVIII, XXIV and XXVIII of the Constitution of the State of Georgia, international law, as well as statutory and jurisprudential authorities cited below, and all other applicable constitutional, statutory, treaty, customary international law, evolving international standards, and jurisprudential authority to (1) exclude any evidence relating to testing of the clothing found on the body of Mr. Shook, which was destroyed by the state, (2) dismiss the charge of malice murder, and (3) prevent this case from proceeding as a capital trial because (a) the State destroyed material potentially exculpatory evidence in violation of Mr. Patterson’s due process rights, (b) a heightened due process standard applies to death penalty cases, and (c) the introduction of such evidence outweighs its probative value.  
STATEMENT OF FACTS


Mr. Jimmy Dewayne Peterson is charged with pouring gasoline onto Mr. Shook and setting him on fire.  See Warrant No. WG-03-590FW.   As evidence of this allegation, the defense believes the State intends to offer evidence from a GBI chemist who would testify that he tested the shorts found on the body of Mr. Shook and discovered the presence of accelerants thereon.   See GBI Division of Forensic Sciences, Official Report by Mathew Simon, October 2, 2003 [Simon Report]. They do not, however, indicate where on his clothing the accelerant was located or how the gasoline may have gotten on the clothing. 

The defense filed a Motion to Preserve Evidence on January 23, 2004, specifically requiring all physical evidence in the case to be preserved.  The defense requested access to Mr. Shook’s clothing on April 7, 2005.  At that time, the defense was informed by the District Attorney’s Office that the evidence had been destroyed.  A GBI report indicates that Shook’s shorts and Mr. Shook’s underwear (Evidence Items #007 and #008) were destroyed on March 26, 2003.  See GBI Division of Forensic Sciences Official Case Chain of Custody Report, Oct. 18, 2005 [Chain of Custody Report].  No other clothing was found on Mr. Shook.  When, on July 14, 2005, the defense consulted with its own chemist, Dr. John Lentini, he requested access to Mr. Shook’s clothing.   Because they had been destroyed, the defense was unable to supply him with the necessary physical evidence.

The shorts were first submitted to the GBI on August 13, 2003.  The evidence was returned to the Towns County  Sheriff’s Office on September 19, 2003 and resubmitted to the GBI on September 24, 2003.  See Chain of Custody Report.  On October 2, 2003, GBI Forensic Chemist Mathew Simon issued a two-page Official Report to, among others, the Towns County District Attorney and the GBI Crime Scene Unit. See Simon Report. The “Results and Conclusions” section of the report contained only 3 short paragraphs.  The first two indicated that the presence of gasoline was found on Mr. Shook’s shorts and underwear.  The third expressly warned that both the shorts and underwear would be destroyed in three weeks if not picked up from the laboratory.  Id. On March 26, 2004, six months later, the evidence had still not been picked up by the district attorney and was destroyed.  See Chain of Custody Report.  All other physical evidence in the case, however, was properly returned to the Towns County Sheriff’s Offices or preserved at the GBI laboratories.
DISCUSSION

I.  In light of the State’s destruction of potentially exculpatory evidence and the heightened due process standard that applies in capital proceedings, this case may not proceed as a capital case.  
In a capital case, courts must be “particularly sensitive to insure that every safeguard is observed.”  Gregg v. Georgia, 428 U.S. 153, 187 (1976); see also, Ford v. Wainwright, 477 U.S. 399, 411(1986) (“In capital proceedings generally, this Court has demanded that factfinding procedures aspire to a heightened standard of reliability.  This special concern is a natural consequence of the knowledge that execution is the most irremediable and unfathomable of penalties; that death is different.”) (citations omitted)); California v. Ramos, 463 U.S. at 998-999, (1983) (recognizing that death is qualitatively different from all other punishments); Eddings v. Oklahoma, 455 U.S. 104 (1982) (“the imposition of death by public authority...is profoundly different from all other penalties”).  Since the penalty of death is qualitatively and profoundly different from any other sentence, courts must go to “extraordinary measures to ensure that the prisoner sentenced to be executed is afforded process that will guarantee, as much as humanly possible, that the sentence was not imposed out of whim, passion, prejudice, or mistake.”  Eddings v. Oklahoma, 455 U.S. at 118 (O’Connor J., concurring) (emphasis added).  Furthermore, these extraordinary measures, must be taken at both stages of a capital trial.  Beck v. Alabama, 447 U.S. 625, 638 (1980).


In the case currently before this court, the State destroyed critical evidence, which has the potential to exculpate Mr. Patterson from the charge of malice murder.  In this state, a defendant may be convicted of malice murder where a person “unlawfully and with malice aforethought, either express or implied, causes the death of another human being.”  O.C.G.A. § 16-5-1.  The defense believes the State intends to offer evidence from a GBI chemist who would testify that he tested the shorts and underwear found on the body of Mr. Shook and discovered the presence of accelerants in order to show that Mr. Patterson “unlawfully and with malice aforethought” deposited gasoline “on the body of Jerrod Shook then ignit[ed] it with a lighter causing Shook’s death.” Warrant No. WG-03-590FW.  However, when defense counsel consulted with its own chemist who requested access to the shorts, the defense was informed that they had been destroyed.  

Mr. Patterson’s right to a fair trial has been violated because he has a due process right to conduct independent testing of critical evidence whose nature is subject to varying expert opinion.  "Fundamental fairness is violated when a criminal defendant on trial for his liberty is denied the opportunity to have an expert of his choosing, bound by appropriate safeguards imposed by the Court, examine a piece of critical evidence whose nature is subject to varying expert opinion." Sable v. State, 248 Ga. 10 (1981) (quoting Barnard v. Henderson, 514 F.2d 744 (5th Cir. 1975) (finding error where, in trial for using paint to deface public property, trial court did not allow defense to independently test paint on defendant’s hands) (reversed on other grounds).  “Critical” evidence “is not synonymous with ‘dispositive’; it does not mean ‘most important.’”  White v. Maggio, 556 F.2d 1352, 1357 (1977).  “‘Critical evidence’, for purposes of the due process clause, is evidence that, when developed by skilled counsel and experts, could induce a reasonable doubt in the minds of enough jurors to avoid a conviction.” Id., at 1357-58.  Mr. Shook’s clothing is critical evidence in this case; the presence of accelerants on the clothing does not determine that gasoline was poured on Mr. Shook.  The gasoline may have gotten on the shorts as a result of water spreading through the trailer or as a result of the body being dragged through the crime scene, for example.  Without the clothing, now destroyed, conclusions regarding how gasoline got onto the shorts and underwear can no longer be made.  This evidence could induce a reasonable doubt in the minds of jurors as to whether Mr. Patterson poured gasoline on Mr. Shook, and, therefore, whether he intended to cause Mr. Shook’s death.  Therefore, depriving Mr. Shook of expert testing of the clothing violates his due process rights to a fair trial.

 Mr. Patterson’s right to a fair trial is also violated because the State did not fulfill its constitutional duty to preserve potentially exculpatory evidence. Arizona v. Youngblood, 488 U.S. 51 (1988); Walker v. State, 264 Ga. 676 (1994).  However, it is important to note here that the State’s duty to preserve potentially exculpatory evidence is of even greater importance in the context of death penalty cases.   Mr. Youngblood’s story is particularly telling.  Eighteen years after the Supreme Court’s decision that Youngblood was not denied due process when police failed to properly preserve evidence, he was exonerated and set free.  See Barbara Whitaker, DNA Frees Inmate Years After Justices Reject Plea, N.Y. Times A12 (August 11, 2000).  A court had granted his request to test the improperly preserved evidence with new technology and the tests proved that Youngblood was not the perpetrator of the gruesome crime he was convicted of.  Id. The due process protections afforded defendants by Youngblood are, therefore, demonstratively insufficient when a defendant is faced with the death penalty.  This principle was echoed just days ago by Governor Mark R. Warner of Virginia, when he granted clemency to Mr. Robin Lovitt because “evidence in Mr. Lovitt’s trial was destroyed by a court employee before that process could be completed.” See Statement of Governor Warner on the Clemency Petition of Robin Lovitt, http://www.governor.virginia.gov/ (November 29, 2005).  Governor Warner stated that because Mr. Lovitt faced “society’s most severe and final sanction,” the loss of the evidence after he had already been convicted but before the exhaustion of his post-conviction remedies executive intervention was required “to reaffirm public confidence in our judicial system.”  Id.

Because of the heightened due process standard that applies in capital proceedings, this case, in which the government has lost critical potentially exculpatory evidence on the charge of malice murder, may not proceed as a capital case.  
II.  This court should dismiss the charge of malice murder because the State, in bad faith, destroyed potentially exculpatory evidence, whose exculpatory value was apparent and no other comparable exculpatory evidence remains.
Pursuant to the Due Process Clause of the United States Constitution, states have a constitutional duty to preserve, not only exculpatory evidence, but also potentially exculpatory evidence.  Fincher v. State, 276 Ga. 480, 483 (2003) (citing Arizona v. Youngblood, 488 U.S. 51 (1988)).  This duty extends to potentially exculpatory evidence that (1) is “material,” and (2) was lost or destroyed in “bad faith” by the police.  Arizona v. Youngblood, 488 U.S. 51, 58 (1988); Walker v. State, 264 Ga. 676, 680 (1994). Evidence is material if it (a) possesses exculpatory value that was apparent before it was destroyed, and (b) is of such a nature that the defendant could not obtain comparable evidence by any reasonably available means.  California v. Trombetta, 467 U.S. 479, 488-489 (1984); Walker, 264 Ga. at 680.

The clothing found on the body of Mr. Shook is material because its potentially exculpatory value was apparent before the evidence was destroyed and because no comparable evidence exists.  Because Youngblood applies only where the evidence is “potentially useful” but its destruction prevents petitioner from determining the evidence’s actual exculpatory value, id. at 56, Mr. Patterson does not need to establish that the lost evidence would have proved that he did not pour gasoline on Mr. Shook in order to show that this evidence had “apparent” exculpatory value.  Indeed, the Supreme Court recently recognized as much in Illinois v. Fisher, where the Court stated that “the substance seized from [the defendant] was plainly the sort of ‘potentially useful evidence’ referred to in Youngblood,” 540 U.S. at 548, even though the most the defendant “could hope [was] that, had the evidence been preserved a fifth test conducted on the substance would have exonerated him.” Id. Fisher squarely held that the defendant satisfied Youngblood’s materiality standard and denied relief only because the defendant could not demonstrate bad faith. See id. 

The Georgia Supreme Court has adhered to this definition of what is “apparent” potentially exculpatory evidence.  In Walker v. State, 264 Ga. 674, 680-681 (1994), the police released defendant’s car tires to a used car dealership without first recording what those tires looked like.  The court found that the defendant was deprived of potentially exculpatory evidence as he could not compare the tire tracks left at the scene of the crime to his own tires.  “We think it should have been readily apparent to an investigating officer that impressions or photographs should have been made during the processing of the car … this was standard procedure.”  Hence, in Walker, the Georgia Supreme Court made clear that the police do not have to know the evidence was exculpatory, but only that they should have known that it was potentially exculpatory.  
Here, the exculpatory value of Mr. Shook’s clothing was readily apparent because whether or not gasoline was poured onto Mr. Shook is key to a finding of intent to kill, or lack thereof.  In the warrant for his arrest, Mr. Patterson was charged with “willingly, knowingly unlawfully and with malice aforethought” causing the death of Mr. Shook by depositing gasoline “through the living room area and also on the body of Jerrod Shook then igniting it with a lighter and causing Shook’s death.”  Warrant No. Wg-03-590FW.  The defense believes that the state intends to show gasoline was thrown on Mr. Shook in order to prove intent to kill.  However, the test results do not show how the gasoline got on Mr. Shook’s clothing.  Were the shorts still available, additional testing could be done to determine how gasoline may have gotten on Mr. Shook’s clothing.  Because the State’s test results only show presence of gasoline on the shorts, and because this is insufficient to show that gasoline was poured onto Mr. Shook, the State knew further testing of the clothing could exculpate Mr. Patterson.  This was apparent before the shorts were destroyed in March 2004.  In addition, the motion to preserve evidence filed by the defense soon before the destruction of the evidence alerted the prosecution to the importance of the physical evidence.
Furthermore, no comparable evidence exists to show that Mr. Patterson did not pour gasoline onto the victim.  “[D]efendant’s testimony is not an acceptable substitute, because defendant’s testimony carries the risk that the jury will view that testimony as extraordinarily self-serving.”  State v. Zinsli, 966 P.2d 1200, 1205 (Ore, 1998).  Expert testimony regarding the unreliability of the test performed on the shorts and what further tests could have revealed is also not an acceptable substitute.  Hypothetical conclusions as to what the evidence could have shown are far less persuasive to a jury than concrete test results.  Indeed, in Chapman v. Auto Owners Insurance Co., a Georgia court recognized that “in certain circumstances, allowing the case to proceed or an expert to testify about destroyed evidence which the opposing party is unable to test may result in trial by ambush which cannot be cured by a jury instruction.”  220 Ga. App. 539 (1996).  There is no other clothing left to test, as police destroyed both the shorts and underwear found on Mr. Shook.  Therefore, the clothing found on the body of Mr. Shook was material evidence as it possessed exculpatory value that was apparent before it was destroyed and there is no other comparable evidence in this case.  
Because the police destroyed this material evidence in bad faith, the Youngblood standard is met.  Georgia courts have differed in their determinations of what amounts to bad faith.  Some Georgia courts found that bad faith requires a “sinister motive” on the part of the police. See e.g., Swanson v. State, 248 Ga. App. 551, 552 (2001); See also, e.g.,  Walker v. State, 264 Ga. 676 (1994); Smith v. State, 270 Ga. 68 (1998); Shoemake v. State, 266 Ga. App. 342 (2004).  However, Youngblood does not require proof that the government acted with the specific intent to destroy exculpatory evidence.  Bad faith here, as in other constitutional contexts, is an objective standard that requires proof that the government destroyed the evidence not through routine procedures or negligence, but with a deliberate or “reckless disregard” for the petitioner’s rights.  E.g., United States v. Leon, 468 U.S. 897, 923-24 (1984) (warrant is in bad faith where the government official “knew [it] was false or would have known it was false except for his reckless disregard of the truth.”)  The facts in this case readily meet that standard. 

In this regard, the Supreme Court has held that the existence of “bad faith” depends on whether government officials complied with routine practice.  In California v. Trombetta, 467 U.S. 479 (1984), the Court emphasized that there was no bad faith because “the officers here were acting in good faith and in accord with their normal practice.” Id. at 488 (internal quotation and citation omitted).  The Court repeated that admonition in Youngblood, 488 U.S. at 56, and most recently in Fisher, 540 U.S. at 548 (finding good faith because “it is undisputed that police acted in good faith and in accord with their normal practice”) (internal quotation and citation omitted).  Accordingly, to establish bad faith under Youngblood, a petitioner must demonstrate that the government official destroyed “potentially useful evidence” based on conduct bearing a reckless disregard for the rights of the accused and a violation of “normal practice.” 488 U.S. at 56, 58. Any other interpretation of “bad faith” means that Mr. Patterson’s due process rights under Youngblood depend on little more than the goodwill of the government officials involved. Applying this standard, there can be no doubt that law enforcement knew that the evidence was “potentially useful” to Mr. Patterson’s defense and that the evidence was recklessly destroyed in contravention of established practice.  
Georgia has applied this standard of bad faith.  In State v. Blackwell, a Georgia Court of Appeals upheld a trial court’s dismissal of a case where “the court believed the State violated an obligation to preserve the evidence until Blackwell could analyze it in accordance with the court order.” 245 Ga. App. 135, 141 (2000).  In that case, bad faith was properly inferred where the urine samples, which were the basis for a DUI conviction, were destroyed without notice to the defendant, where defendant specifically sought an independent analysis, after a court order was in place permitting such an analysis, and after the State was notified that the defendant wanted such an analysis, and after the State represented to defendant that the sample was unavailable.  Id. at 142.  Similarly, the Mr. Shook’s clothing was destroyed without notice to Mr. Patterson a short time after Mr. Patterson filed a motion specifically requesting the preservation of physical evidence, Mr. Patterson received notice of the evidence’s destruction only once he sought independent testing, and police took the proper steps to preserve evidence other than Mr. Shook’s clothing.  Mr. Shook’s clothing was destroyed with “reckless disregard” to Mr. Patterson’s rights.  
There is, therefore, sufficient reason to find that the evidence was destroyed in bad faith, and hence, that Mr. Patterson’s due process rights were violated.  Therefore, this Court should exclude any evidence of Mr. Shook’s clothing and the tests administered thereon, dismiss the charge of malice murder, and prevent this case from proceeding as a capital trial.
III.  Even if this Court finds no showing of bad faith, this Court may still find a due process violation because Georgia, like numerous other states, has carved out exceptions to Youngblood’s bad faith requirement.
While in Youngblood, the Supreme Court ruled that the state has a constitutional duty to preserve potentially exculpatory evidence only where the evidence was lost or destroyed in bad faith by law enforcement, numerous states have interpreted their state constitution’s due process clause more broadly such that the absence of bad faith is not an absolute bar to a due process claim when potentially exculpatory is lost.  Some states have explicitly stated that their due process clause is broader than the national one; others, like Georgia, have carved out exceptions to the bad faith requirement.  Georgia, therefore, has joined several of her sister states in rejecting Youngblood’s bad faith requirement, and hence, this Court need not make a finding of bad faith to dismiss the charge of malice murder or to exclude all evidence of test results relating to Mr. Shook’s clothing obtained by the State prior to the destruction of the clothing.

Numerous states have, over the years, rejected the Youngblood standard, finding that their due process clauses are broader than the national one.  Pena v. Texas, 166 S.W.3d 274, 281 (Tex. 2005); State v. Gibney, 825 A.2d 32, 42-43 (Vt. 2003);  Williams v. State, 50 P.3d 1116,1126 ( Nev. 2002); State v. Cheeseboro, 552 S.E.2d 300, 307 (S.C. 2001); State v. Ferguson, 2 S.W.3d 912, 917 (Tenn. 1999); State v. Osakalumi, 461 S.E.2d 504, 512 (W. Va. 1999); State v. Zinsli, 966 P.2d 1200, 1204 (Ore. 1998) (reversing despite no finding of bad faith); State v. Barnett, 543 N.W.2d 774, 777-778 (N.D. 1996); State v. Morales, 657 A.2d 585, 591-592 (Conn. 1995); Ex Parte Gingo, 605 So. 2d 1237, 1241 (Ala. 1992); Lolly v. State, 611 A.2d 956, 960 (Del. 1990);  State v. Matafeo, 787 P.2d 671, 673 (Haw. 1990); Thorne v. Dept. of Public Safety, 774 P.2d 1326, 1330-1331 (Alaska 1989); State v. Chouinard, 634 P.2d 680, 683 (N.M. 1981).
One reason that states have rejected the Youngblood standard is that a strict interpretation of bad faith, requiring proof that police made a conscious effort to suppress exculpatory evidence, makes bad faith nearly impossible to prove. Pena v. Texas, 166 S.W.3d 274, 279 (Tex. 2005).  The practical impossibility of proving bad faith has, therefore, led several states to abandon Youngblood. See, e.g., Pena, 166 S.W.3d at 279 (“Given this [bad faith] standard, it is clear why the states rejecting Youngblood despaired in ever finding a due process violation.”); State v. Ferguson, 2 S.W.3d 912, 917 (Tenn. 1999); Lolly v. State, 611 A.2d 956, 960 (Del. 1990) (“Short of an admission by the police, it is unlikely that a defendant would ever be able to make the necessary showing to establish the required elements for proving bad faith.”). 
Indeed, very few Georgia courts have made a finding of bad faith since the 1988 Youngblood decision.  Only in State v. Blackwell, where the court did not require a showing of official animus to find bad faith, was there a finding of a due process violation.  245 Ga. App. at 142.  Other Georgia courts, holding to a stricter interpretation of bad faith requiring a “sinister motive” on the part of the police failed to find due process violations. See e.g., Swanson v. State, 248 Ga. App. 551, 552 (2001); See also, e.g.,  Walker, 264 Ga. at 676; Smith v. State, 270 Ga. 68 (1998); Shoemake v. State, 266 Ga. App. 342 (2004).  
Several states have also expressed the concern that the Youngblood bad faith standard does nothing to deter police from losing or destroying potentially exculpatory evidence, but in fact “encourages the designed loss of evidence.” Pena, 166 S.W.3d at 279 (citing Thorne v. Dept. of Public Safety, 774 P.2d 1326, 1331, n.9 (Alaska 1989));  
Beyond those hopefully rare occasions where police do intentionally “lose” or destroy evidence, the Youngblood standard also does nothing to deter the police from negligently losing or destroying evidence.  Pena, 166 S.W.3d at 279; Lolly, 611 A.2d at 960.   Even where a defendant can show gross negligence or reckless disregard for the preservation of potentially exculpatory evidence, no due process violation can be found under a strict interpretation of the Youngblood bad faith requirement.  Because there is no judicial sanction for anything short of bad faith when it comes to the destruction of potentially exculpatory evidence, there is little incentive for law enforcement to prevent such negligent handling of evidence in the future.
This scenario, in which courts are forced to dismiss due process arguments where they find negligence on the part of the police, but make no finding of bad faith is also documented in Georgia.  See, e.g., Walker, 264 Ga. at 681 (“As the trial court noted, the handling of the automobile may indicate careless, shoddy and unprofessional investigatory procedures, but it does not indicate that the police in bad faith attempted to deny [defendant] access to evidence that they knew would be exculpatory.”); Swanson, 248 Ga. App. at 552 (“The Crime Lab might well have been negligent or careless in their handling of the blood sample in view of the oral announcement concerning the preservation of the sample.  The District Attorney’s office may well have been negligent or careless in failing to follow up on the oral request, but there is not evidence that the sample was destroyed out of an interested or sinister motive, or through a conscious doing of wrong.”); Penny v. State, 248 Ga. App. 772 (2001) (“the State, through either the jail personnel or the officers, had bungled the handling of evidence” but “unless a criminal defendant can show bad faith … failure to preserve potentially useful evidence does not constitute a denial of due process of law”).  
Perhaps the most compelling reason that states have articulated for rejecting Youngblood is that the bad faith requirement does not allow states to consider the materiality of the missing potentially exculpatory evidence, and consequently, does not permit states to find due process violations when there are very serious questions about the fundamental fairness of the trial other than bad faith on the part of law enforcement. Pena, 166 S.W.3d at 278 (citing Ferguson, 2 S.W.3d at 916-17).  One court summarized this problem succinctly: 

“Youngblood is both too broad and too narrow. It is too broad because it would require the imposition of sanctions even through a defendant has demonstrated no prejudice from the lost evidence.  It is too narrow because it limits due process violations to only those cases in which a defendant can demonstrate bad faith, even though the negligent loss of evidence may critically prejudice a defendant.” State v. Gibney, 825 A.2d 32, 42-43 (Vt. 2003).  
States that rejected the bad faith requirement of Youngblood, proposed various alternatives.  Some, relying on Justice Steven’s concurring opinion in Youngblood, carved out an exception to the bad faith requirement where the loss or destruction of the evidence is so critical to the defense as to make a criminal trial fundamentally unfair.  See Williams v. State, 50 P.3d 1116, 1126 ( Nev. 2002) (finding that defendant may prove either bad faith or undue prejudice); State v. Barnett, 543 N.W.2d 774, 777-778 (N.D. 1996) (adopting an exception to the Youngblood bad faith requirement where the loss or destruction of the evidence is so critical to the defense as to make a criminal trial fundamentally unfair and where there is systemic disregard of the State’s duty to preserve evidence); Ex Parte Gingo, 605 So. 2d 1237, 1241 (Ala. 1992) (adopting an exception to the Youngblood bad faith requirement where the loss or destruction of the evidence is so critical to the defense as to make a criminal trial fundamentally unfair); State v. Matafeo, 787 P.2d 671, 673 (Haw. 1990) (adopting an exception to the Youngblood bad faith requirement where the loss or destruction of the evidence is so critical to the defense as to make a criminal trial fundamentally unfair); Thorne v. Dept. of Public Safety, 774 P.2d 1326, 1331, n.9 (Alaska 1989) (citing to Justice Stevens dissent when refusing to adopt Youngblood’s bad faith requirement).  In Texas, the state has a duty to preserve evidence that has apparent exculpatory value if the evidence is of such a nature that the defendant would be unable to obtain comparable evidence by other reasonably available means.  Pena v. Texas, 166 S.W.3d 274, 281 (Tex. 2005).
Other states opted for a balancing test. See State v. Gibney, 825 A.2d 32, 42-43 (Vt. 2003)(adopting the Delaware test); State v. Ferguson, 2 S.W.3d 912, 917 (Tenn. 1999)(adopting the Delaware test); State v. Osakalumi, 461 S.E.2d 504, 512 (W. Va. 1999)( adopting the Delaware test); State v. Morales, 657 A.2d 585, 591-592 (Conn. 1995); Lolly v. State, 611 A.2d 956, 960 (Del. 1990).  To determine whether a due process violation occurred, the Delaware three-part balancing test examines (1) the government’s culpability in losing the potentially exculpatory evidence, (2) the importance of the lost evidence to the defendant’s case, and (3) other evidence of guilt adduced at trial.   Lolly, 611 A.2d at 960.  The existence of bad faith is not determinative.  Id. This balancing test, because it takes into account both police conduct and the materiality of the evidence, acts to prevent the exoneration of culpable defendants based simply on police failure to preserve evidence, but provides a remedy in cases where there is no evidence of bad faith, but where the loss of potentially exculpatory evidence raises serious concern about the fundamental fairness of the trial.   
Furthermore, most of these states provide for a variety of remedies when potentially exculpatory evidence is lost.  Dismissal of the state’s case is the remedy for the most egregious violations of the duty to preserve evidence.  Youngblood, 488 U.S. at 69. Other remedies include excluding test results obtained by the state before loss of the evidence and before the defense could conduct its own testing of the evidence, or instructing the jury that the evidence would have been favorable to the defense.  See Ferguson, 2 S.W.3d at 917; Pena, 166 S.W.3d at 281 (adopting the Delaware test to determine which remedy is appropriate); Lolly, 611 A.2d  at 960.


In several cases where the State destroyed or lost potentially exculpatory evidence, Georgia courts have, like many of its sister states, applied a broader standard than that articulated by the Supreme Court of the United States in Youngblood.  Although these courts have not explicitly stated that the Due Process Clause of the Georgia Constitution provides broader protection than that of the United States Constitution, they have demonstrated that it does, in effect, provide more protection.  In State v. Blackwell, a Georgia court of appeals found that the Youngblood bad faith standard does not apply were the destroyed potentially exculpatory evidence was “the sole basis for the prosecution” and the “results of the tests performed on it were essential to and determinative of the outcome of the case.” Blackwell, 245 Ga. App. at 141 (quoting People v. Newberry, 62 N.E.2d 288 (Ill. 1995)).   

In Jackson v. State, another Georgia court of appeals, despite a determination that there was “no evidence that the State acted in bad faith,” upheld the trial court’s decision to exclude results of tests performed on evidence subsequently destroyed by the state because the evidence was destroyed before defendant accessed the car to attempt to refute the inculpatory results. 258 Ga. App. 806, 809 (2002).  Jackson involved a hit and run, where the police released defendant’s car before defendant performed independent testing of the car.  As a result of the police’s actions, the trial court excluded test results, which showed that there were no usable latent fingerprints in the car, no blood or tissue samples were found on the car, some paint scrapings from the car matched paint found on the victim’s clothing, and broken glass found at the scene matched the glass remaining in the Mustang's passenger mirror.  The trial court did admit photographs of the car and testimony regarding the car’s condition when it was found.  The court of appeals approved the trial courts exclusion of the test results and admission of the photographs and testimony.  Importantly, the court did not find error in the trial court’s exclusion of the test results despite the lack of evidence that the State released the car in bad faith.  
In Chapman v. Auto Owners Insurance Co., a Georgia court found that where potentially exculpatory evidence was destroyed by a party, bad faith was only one of several factors to consider in deciding whether to dismiss the case or prevent that party’s expert witness from testifying in any respect about the destroyed evidence. 220 Ga. App. 539 (1996) (remanding to trial court for a determination of good or bad faith, negligence, and whether prejudice to complainant could be cured).  The court recognized that, regardless of bad faith, “in certain circumstances, allowing the case to proceed or an expert to testify about destroyed evidence which the opposing party is unable to test may result in trial by ambush which cannot be cured by a jury instruction.” Id. If bad faith is but one factor considered in deciding whether a due process violation occurred in the civil context where only financial interests are at stake, surely the absence of bad faith should not bar a due process claim in a criminal case, where liberty is at stake, and especially in a capital case, where a life may be lost. 
Like many of its sister states, Georgia has demonstrated resistance to Youngblood’s strict bad faith standard.  This is consistent with Georgia constitutional law.  The Georgia Constitution provides that “[n]o person shall be deprived of life, liberty, or property except by due process of law.”  Ga Const., Article.I, Section I, Para. I.  “Georgia has long granted more protection to its citizens than has the United States and that while the States cannot grant less protection they can grant more.” Creamer v. State, 229 Ga. 511, 515-17 (1972). See also, State v. Miller, 260 Ga. 669, 671 (1990) (finding 1983 Georgia Constitution provides broader protection than the First Amendment); Green v. State, 260 Ga. 625, 627 (1990) (finding State Constitution grants a broader right against self-incrimination than the U. S. Constitution); Fleming v. Zant, 259 Ga. 687, 690 (1989) (holding state constitutional guarantee against cruel and unusual punishment is more extensive than federal constitutional standard).
Georgia is a part of this national trend rejecting the strict Youngblood bad faith requirement.  This case thus provides fertile ground for continuing on this path, because Mr. Patterson is on trial for his life.  Mr. Patterson’s due process rights have been violated because the State, in bad faith, destroyed potentially exculpatory evidence, whose exculpatory value was apparent and for which no comparable exculpatory evidence exists.  Therefore, this Court should exclude any evidence of Mr. Shook’s clothing and the tests administered thereon, dismiss the charge of malice murder, and prevent this case from proceeding as a capital trial.

IV.  The prejudicial effect of introducing evidence at trial relating to the fact that the clothing found on Mr. Shook’s body showed traces of gasoline substantially outweighs the probative value of such evidence and as such requires exclusion of the evidence.
Under O.C.G.A. § 17-10-35; § 17-10-1.2(a)(1); § 17-10-1.2(b)(6), no death sentence must be imposed under the influence of passion, prejudice, or any other arbitrary or irrelevant factors.  The trial court has a duty to balance the probative value of evidence against its negative effects and to exclude that evidence if its value is more prejudicial than probative.  Brooks v. State, 271 Ga. 456 (1999) (trial court has discretion to exclude evidence where its “prejudicial impact outweighs any probative value”); Carroll v. State, 261 Ga. 553 (1991).  When performing this balancing test, the court must (1) evaluate the probative value of the evidence, (2) evaluate the likely negative effects of admitting the evidence, and (3) consider the mitigating actions the court might take to affect this balance.  When evaluating the probative value of the evidence, the judge should consider the need at trial for evidence on this particular point and the logical force of the evidence to prove that point.  International Harvester Co. v. Cunningham, 245 Ga.App. 736.  Evidence that invites the jury to speculate and fill in the gaps has a weak logical force.  See, e.g., McEachern v. McEachern, 260 Ga. 320 (1990).  When determining whether the probative value of the evidence is outweighed by its prejudicial effects, the court takes all facts and circumstances of the case into consideration. Walker v. State, 264 Ga. 676.  When considering the actions the trial court can take to mitigate the risks associated with admitting the contested evidence, the court should consider a number of options.  For example, the trial court may consider whether an instruction to the jury could limit the prejudicial effect of the evidence.  Robinson v. State, 192 Ga. App. 32 (1989).  The court may also consider whether limiting the form of the evidence may mitigate its prejudicial effect.  Strawder v. State, 207 Ga. App. 365 (1993).  

The prejudicial effect of introducing evidence at trial relating to the fact that the clothing found on Mr. Shook’s body showed traces of gasoline substantially outweighs the probative value of such evidence.  The probative value of this evidence is low in light of the limited testing performed on the clothing.  The defense believes that the State would present evidence that Mr. Shook’s clothes had traces of gasoline on them to show that gasoline was poured onto Mr. Shook, which would go to Mr. Patterson’s intent to kill.  However, the test results do not demonstrate that this is what occurred.  The test results do not show how the gasoline got on the clothing.  The gasoline may have gotten on the shorts as a result of water spreading through the apartment or as a result of the body being dragged through the crime scene.  Without the clothing, now destroyed, conclusions of how gasoline got onto the shorts and underwear can no longer be made.  Without additional tests to demonstrate how the gasoline may have gotten on the shorts deprives the initial tests of any probative value. 
The logical connection between the presence of gasoline and the proposition the State seeks to prove, namely that Mr. Patterson poured gasoline onMr. Shook, is not only so weak as to deprive the evidence of probative value, but is highly detrimental to the defense’s case. This evidence invites the jury to make the weak logical leap that gasoline was, in fact, poured onto Mr. Shook.  This weak inference provides the basis for a malice murder conviction, and would likely affect the jury’s decision to recommend a death sentence in this case.  Thus, introduction of the test results would have a far greater prejudicial than probative effect.  


The prejudicial value of this evidence so far outweighs its probative value as to require exclusion of the clothing and test results.  Any other course of action is insufficient to diminish the prejudice to the accused.  A jury instruction directing jurors to infer that, had the defense had the opportunity to test the clothing, the test results would have been favorable to the defense is insufficient.  Such an instruction presents the jury with concrete test results on behalf of the State and hypothetical test results on behalf of the defense.  Allowing expert testimony regarding what the defense test results might have shown is also insufficient, as once again, evidence remains purely hypothetical.  Therefore, the only course of action available is to exclude evidence of the tests performed on Mr. Shook’s clothing.
CONCLUSION


The State’s destruction of the clothing found on Mr. Shook’s body denies Mr. Patterson of his due process right to independent testing of critical evidence whose nature is subject to varying expert opinions and violates the State’s duty to preserve potentially exculpatory evidence in violation of Mr. Patterson’s due process rights regardless of whether the State did so in bad faith, which Mr. Patterson has nonetheless shown.  Furthermore the prejudicial effect this evidence and the test results performed thereon would have on a jury far outweighs its weak probative value.  For these reasons, this case may not proceed as a capital case, the malice murder charge must be dropped, and any evidence relating to testing of the destroyed clothing must be excluded.
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