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The Defendant was arrested and charged with the crime of DUI first offense.  The State has made a Motion that the Court conduct our evidentiary hearing into all “foreseeable matters of substantive and procedural law”.   The defense objects and argues that the State is not entitled to learn defense strategy or have a “dry run” of its own case to learn of legal violations or procedural errors it has made.  The State must meet its burden of proof of producing evidence in compliance with the South Carolina Rules of Evidence, S.C. Code of Laws, and Court precedence and is not entitled to an in limine hearing to have the Defendant teach the State the strengths or weaknesses of its case.


The State contends that it is entitled to have this Court rule, prior to trial, on the sufficiency of its evidence in order to introduce its case in chief.  The Defendant objects and argues that the State is not entitled to a pretrial ruling on the admissibility of its evidence since the Defendant has made no objection to any evidence of the State prior to trial.


ARGUMENT

The State is not entitled to have the Court rule on the sufficiency of its evidence prior to trial without the Defendant first making an objection.  In State v. Silver, 414 S.E.2d 813 (Ct.App. 1992), the Court had two issues before it which were:

1. 

Whether a criminal defendant has an absolute right to a pretrial in camera hearing and ruling on an in limine Motion to exclude evidence; and

2. 

Whether a criminal defendant is entitled to a Jackson v. Denno hearing.


In the case before the Court, only the first issue is relevant.  In Silver, the Defendant requested an in camera hearing on an in limine Motion to exclude the results of a breathalyzer test.  The trial judge denied this request holding the issue in abeyance until the State sought to introduce the test results.


Silver renewed this motion prior to opening statements arguing a hearing and ruling were necessary in order for him to make an effective opening statement.  The motion was again denied.  During trial, following a hearing from which the jury was excluded, the trial judge suppressed the breathalyzer results.  Silver moved for a mistrial for failure of the trial judge to suppress the results at the beginning of the trial.  This motion was denied.


In reliance on the above listed authority, the Court of Appeals in Silver stated that it found no abuse of discretion on the part of the trial judge in refusing to rule on the admissibility of the breathalyzer results until offered in the course of the trial.  The Court went on to state that a ruling on an in limine motion is not the ultimate disposition on the admissibility of evidence State v. Floyd, 369 S.E.2d 842 (1988). 


In the case at bar, the Defendant contends that the State is not entitled to a pretrial hearing to determine the adequacy of its evidence in order to meet its burden of proof.  In Silver, the Defendant made an objection to the admissibility of evidence.  In the case at hand, the Defendant has NOT made a pretrial objection to the admissibility of any State’s evidence.  Additionally, the Defendant contends, pursuant to the authority of State v. Silver, that the granting or denial of a motion in limine is left to the sound judgment of the trial judge and that neither party has an absolute right to such a ruling.


In the present case, the State is not prejudiced whether the Court grants or denies the motion in limine.  Further, to allow a proponent of an item of evidence to obtain a pretrial ruling on its admissibility would result in the case being tried twice; one before the jury is sworn and once after the jury is sworn.


SUMMARY

The defense objects and argues that the State is not entitled to learn defense strategy or have a “dry run” of its own case to learn of legal violations or procedural errors it has made.  The State must meet its burden of proof of producing evidence in compliance with the South Carolina Rules of Evidence, S.C. Code of Laws, and Court precedence and is not entitled to an in limine hearing to have the Defendant teach the State the strengths or weaknesses of its case. 
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