Spoliation (noun) 1. spoliation -- (law) the intentional destruction of a document or an alteration of it that destroys its value as evidence).

When evidence becomes unavailable because of the misconduct of a party, the district court has discretion to fashion an appropriate remedy to restore the parties to a rough approximation of their positions as if all evidence had been available. These remedies must generally be fashioned on a case-by-case basis. A common remedy for spoliation of evidence is an instruction informing the jury that it must presume that the missing evidence would have been unfavorable to the party that was at fault. Wal-Mart Stores, Inc. v. Johnson, 106 S.W.3d 718, 721 (Tex. 2003).

Generally, the use of a spoliation instruction is limited to two circumstances [see Wal-Mart Stores, Inc. v. Johnson, 106 S.W.3d 718, 721 (Tex. 2003); Anderson v. Taylor Publ'g Co., 13 S.W.3d 56, 61 (Tex. App.--Dallas 2000, pet. denied) ]: 

The deliberate destruction of relevant evidence.

The failure of a party to produce relevant evidence or to explain its non-production.

The Texas Supreme Court discussed the use of a spoliation instruction in a personal injury case in which the plaintiff was injured by a falling decorative reindeer that could not later be produced in response to discovery. The parties disputed the composition and weight of the reindeer. The Court decided the case on the issue of duty, "the initial inquiry for any complaint of discovery abuse." A duty to preserve evidence arises, the Court said, only when a party knows or reasonably should know that there is a substantial chance that a claim will be filed and that evidence in its possession or control will be material and relevant to that claim.

In the Tyler Court of Appeals opinion in Tex. Elec. Coop. v. Dillard, 171 S.W.3d 201, 208-209 (Tex. App.--Tyler 2005, no pet.), the Appeals Court found that the trial court did not abuse its discretion in ordering a spoliation instruction when defendant had knowledge of a claim and understood its severity before it destroyed documents, even though destruction was in course of normal operating procedure.

In exceptional cases it may be appropriate for the court to order even more severe sanctions based on the spoliation of evidence. In a case in which a plaintiff destroyed audiotapes that were the only available dispositive evidence, the Texas Supreme Court upheld the trial court's decision to strike her pleadings and dismiss the case. The trial court had carefully considered the possibility of less stringent sanctions, including a spoliation instruction, and determined that they would not be sufficient to promote compliance with the discovery rules. Given the extent and severity of the abuses committed by the plaintiff, this was an ''exceptional'' case in which ''death penalty'' sanctions were justified. Cire v. Cummings, 134 S.W.3d 835, 843 (Tex. 2004).
As noted in the Wal-Mart Stores, Inc. v. Johnson opinion, the Texas Courts of Appeals have generally limited the use of the spoliation instruction to two circumstances: (1) the deliberate destruction of relevant evidence and (2) the failure of a party to produce relevant evidence or to explain its non-production. Under the first circumstance, a party who has deliberately destroyed evidence is presumed to have done so because the evidence was unfavorable to its case. Under the second, the presumption arises because the party controlling the missing evidence cannot explain its failure to produce it. See Wal-Mart Stores, Inc. v. Johnson, 106 S.W.3d 718 (Tex. 2003).

Before any failure to produce material evidence may be viewed as discovery abuse, the opposing party must establish that the non-producing party had a duty to preserve the evidence in question. Such a duty arises only when a party knows or reasonably should know that there is a substantial chance that a claim will be filed and that evidence in its possession or control will be material and relevant to that claim. See Wal-Mart Stores, Inc. v. Johnson, 106 S.W.3d 718 (Tex. 2003).

From Wal-Mart Stores, Inc. v. Johnson, 106 S.W.3d 718 (Tex. 2003):

Such an instruction is a common remedy for spoliation, with roots going back to the English common law. See Armory v. Delamirie, 93 Eng. Rep. 664 (K.B. 1722). Its purpose is captured in the Latin maxim omnia presumuntur contra spoliatorem, "all things presumed against the a despoiler or wrongdoer." BLACK'S LAW DICTIONARY 980 (5th ed. 1979). [Fn 7 omitted.] The presumption has been a part of Texas jurisprudence for over a century, and we have characterized it as an inference to be drawn by the jury. Curtis & Co. Mfg. Co. v. Douglas, 79 Tex. 167, 15 S.W. 154, 155 (Tex. 1890). We have never had occasion, however, to define its use. See State ex rel. State Dep't of Highways & Pub. Transp. v. Gonzalez, 82 S.W.3d 322, 330, 45 Tex. Sup. Ct. J. 925 (Tex. 2002) (unnecessary to decide whether spoliation instruction was erroneous); Trevino, 969 S.W.2d at 952 (mentioning but not applying this remedy); Malone v. Foster, 977 S.W.2d 562, 563, 41 Tex. Sup. Ct. J. 923 (Tex. 1998) (mentioning adverse inference associated with spoliation); Curtis, 15 S.W. at 155 (same).

. . . 

A court need not decide whether a spoliation instruction is justified when evidence is unintentionally lost or destroyed, or if it is, what standard is proper. Rather we begin and end our analysis here with the issue of duty, the initial inquiry for any complaint of discovery abuse.

Before any failure to produce material evidence may be viewed as discovery abuse, the opposing party must establish that the non-producing party [Fn 9 omitted] had a duty to preserve the evidence in question. See Wendorf et al., TEXAS RULES OF EVIDENCE MANUAL III-12 (6th ed. 2002); Kindel & Kai Richter, Spoliation of Evidence: Will the New Millennium See a Further Expansion of Sanctions for the Improper Destruction of Evidence?, 27 WM. MITCHELL L. REV. 687, 689 (2000). Such a duty arises only when a party knows or reasonably should know that there is a substantial chance that a claim will be filed and that evidence in its possession or control will be material and relevant to that claim. See 1 WEINSTEIN & BERGER, WEINSTEIN'S FEDERAL EVIDENCE §301.06[4] at 301-28.3 (2d ed. 2003) ("There must be a sufficient foundational showing that the party who destroyed the evidence had notice both of the potential claim and of the evidence's potential relevance."); cf. Nat'l Tank Co. v. Brotherton, 851 S.W.2d 193, 204, 36 Tex. Sup. Ct. J. 715 (Tex. 1993) (stating objective test for when litigation may reasonably be anticipated).

 

SAMPLE SPOILATION INSTRUCTION:

You are instructed that, when a party has possession of a piece of evidence at a time he knows or should have known it will be evidence in a controversy, and thereafter he disposes of it, makes it unavailable, or fails to produce it, there is a presumption in law that the piece of evidence, had it been produced, would have been unfavorable to the party who did not produce it. If you find by a preponderance of the evidence that [PARTY DISPOSING OF EVIDENCE] had possession of the [EVIDENCE] at a time it knew or should have known they would be evidence in this controversy, then there is a presumption that the [EVIDENCE] , if produced, would be unfavorable to [PARTY DISPOSING OF EVIDENCE]..

See Wal-Mart Stores, Inc. v. Johnson, 106 S.W.3d 718 (Tex. 2003).

