
STATE OF SOUTH CAROLINA  
)
IN THE COURT OF COMMON PLEAS
)
FOR THE EIGHTH JUDICIAL CIRCUIT
COUNTY OF
LAURENS

)                    2009-CP-30-_______           

In Re: 




)






)

State of South Carolina,

)

)

Plaintiff,
) 
NOTICE OF MOTION AND MOTION
)
FOR WRIT OF MANDAMUS
)

  v.

)


)


&&&&&&&&, 


)

)

Defendant.
)

TO:
THE HONORABLE THOMAS L. COPELAND AND JERRY PEACE, SOLICITOR 
FOR THE EIGHTH JUDICIAL CIRCUIT:

YOU WILL PLESAE TAKE NOTICE THAT the defendant, @@@@@@@@@, by and through her undersigned attorney, and pursuant to Rule 65 of the South Carolina Rules of Civil Procedure, hereby petitions this Court for a writ of mandamus to compel the Honorable Thomas L. Copeland, Magistrate Court Judge for the County of Laurens, State of South Carolina, to dismiss the pending charge contained in Warrant @@@@@@@@@ charging @@@@@@@@@with petit larceny.  In the alternative, defendant seeks an Order from this Court compelling the Honorable Thomas L. Copeland to immediately schedule this matter for a trial.  This motion is made upon the grounds set forth herein.  
This action was commenced in the Laurens County Magisterial district by the issuance of Arrest Warrant @@@@@@@@@ charging @@@@@@@@@ with petit larceny under South Carolina Code Ann. §16-13-0030.  The warrant was signed by the Honorable Thomas L. Copeland on September 8, 2006 and served on the defendant on September 18, 2006 as evidenced by the warrant attached herewith as Exhibit A.  The defendant, by and through her undersigned attorney, requested a jury trial in the matter via letter to the Honorable Thomas L. Copeland dated September 27, 2006.  (See a copy of said letter attached herewith as Exhibit B.)  The defendant filed a Notice of Motion and Motion for a Speedy Trial on January 26, 2007.  (See Notice of Motion and Motion for Speedy Trial and Certificate of Service of same attached herewith as Exhibit C.)  A hearing was held on the Motion before the Honorable Thomas L. Copeland on February 23, 2007.  Judge Copeland issued his Order  dated February 27, 2007 and indicated “defendant’s motion for a speedy trial is held in abeyance at this time as the Court assures the defendant that this matter will be scheduled as soon as possible.” (See Order of the Honorable Thomas L. Copeland dated 2/27/07 attached herewith as Exhibit D.)  On June 29, 2009, defendant, by and through her undersigned attorney, forwarded a new Notice of Motion and Motion to Dismiss or In the Alternative, Renewed Motion for Speedy Trial in this matter and same was received by the Court on June 30, 2009 at 10:20 a.m.  (See Notice of Motion and Motion to Dismiss or In the Alternative, Renewed Motion for Speedy Trial and Certificate of Service of same attached herewith as Exhibit E.)  Defendant also provided affidavits to support this motion.  (See Affidavit of W. Chad Jenkins attached herewith as Exhibit F and Affidavit of @@@@@@@@@attached herewith as Exhibit G.)  
This Court should issue its Order requiring the Honorable Thomas L. Copeland to dismiss the pending charge against the defendant for the following reasons:

1.
Defendant has repeatedly availed herself to the Magistrate’s Court and availed herself of her rights to a speedy trial in this matter.  Despite several motions, the Magistrate’s Court has done nothing to have this matter scheduled.  Furthermore, the Magistrate’s Court has not even scheduled a hearing on defendant’s renewed motion for a speedy trial and has simply ignored the filings and pleadings of the defendant.  
2.
The defendant is being irreparably harmed by the unwarranted and unnecessary delay in this matter.  She has been unable to obtain gainful employment or to move forward with her life due to the charges pending against her.  

3.
The defendant is being further harmed by the unwarranted and unnecessary delay in this matter due to the fact that she is entitled to a trial while the evidence is fresh and memories are clear.  Almost three years have passed since the issuance of the warrant in this matter and over two years have passed since the defendant filed her first Notice of Motion and Motion for a Speedy Trial in this matter.  Defendant is unaware if she can even find witnesses at this time, which would likely be needed at a trial of this matter.
Both the defendant and the State are entitled to a speedy trial right which is as fundamental as any of the rights secured by the Sixth Amendment of the United States Constitution and “public interest demands that criminal prosecutions be prosecuted with dispatch.”  Ellis v. State 227 S.E.2d 304, 267 S.C. 257 (1976).  In determining whether the defendant has been deprived of the right to a speedy trial, this Court must consider four (4) factors, including: 1.  the length of the delay; 2.  the reason for the delay; 3.  the defendant’s assertion of the right; 4.  prejudice to the defendant.  State v. Pittman 647 S.E.2d 144, 373 S.C. 527 (2007).

The length of the delay in this matter is unreasonable and unnecessary.  The defendant was charged in September 2006.  Almost three (3) years have passed since the defendant was charged.  No reason has been given for the delay and defendant asserts that there is no reasonable reason for such a delay.  The third prong is clearly covered by the defendant’s filing of a Notice of Motion and Motion for a Speedy Trial on January 26, 2007 and again renewing this Motion for a Speedy Trial on June 29, 2009.  The defendant has asserted her rights twice and has been ignored both times by the Magistrate’s Court and/or the prosecuting agency.  The defendant has suffered prejudice, pursuant to the forth prong of the analysis laid out by the Court in Pittman.  The defendant has been unable to obtain a job and has lived with the cloud of this arrest over her head since the date of her arrest.  Furthermore, the long delay is likely to prevent the defendant from presenting a full and complete defense to the charges against her as the evidence is no longer fresh on the minds of the witnesses, if they can even be found.
CONCLUSION


This Court should grant defendant’s Motion for Writ of Mandamus ordering the Lauren’s County Magistrate’s Court to dismiss Warrant @@@@@@@@@ with prejudice.  This Motion is supported by the affidavits attached herewith as Exhibits F and G, as well as all applicable statutes and case law.
  





Respectfully Submitted,

POPE AND HUDGENS, P.A.






By:                                                               
   


W. Chad Jenkins

Post Office Box 190

Newberry, South Carolina 29108 

 

Attorneys for Defendant

Newberry, S.C.

August 14, 2009



