STATE OF SOUTH CAROLINA
)   IN THE MUNICIPAL COURT FOR THE TOWN 

)
OF MT PLEASANT

COUNTY OF CHARLESTON   
)        SUMMONS NOS.: 

TOWN OF MOUNT PLEASANT
)

v.



)
MOTION FOR WRIT OF MANDAMUS
)


,

)
 
)


Defendant.  


)

NOW COMES the Defendant, by and through his attorney, Timothy Clay Kulp, moving this Honorable Court to issue its Writ of Mandamus directing the Clerk of Court to comply with existing State law as to ministerial functions associated with the presentation of subpoenas by Defendants in criminal cases for signing by the clerk or her designee.

The Defendant would respectfully show unto this Honorable Court and requests a hearing on the issues upon which this Motion is based which including the following:

1. Counsel for the Defendant has experienced a long-seated problem with the Clerk of Court’s office for the Town of Mount Pleasant regarding the Clerk’s ministerial signing of subpoenas.  These difficulties have been experienced historically and systematically by Counsel for the Defendant and other members of the Charleston County Bar in the course of representation of other persons in the Municipal Court of the Town of Mt. Pleasant.

2. Counsel for the Defendant submits that the position taken by the Clerk of Court in this regard, as delineated below, is without lawful basis, and undermines an accused person’s exercise of his or her right to compulsory process, and his or her right to a fair trial and due process of law as guaranteed by relevant provisions of the South Carolina and United States Constitutions.

3. Rule 13 of the South Carolina Rules of Criminal Procedure 
 renders the duties of clerks of court of this state as to subpoenas obligatory and not discretionary.

4. Counsel for the Defendant has personally experienced encumbrances of the established and fundamental rights of multiple Defendants in securing compulsory process for witnesses and documents regarding criminal trials in the Municipal Court for the Town of Mount Pleasant.

A. This has included representations by the Clerk’s office that only the Clerk of Court herself can sign subpoenas (for which there is no legal authority).

B. This has included representations by the Clerk’s office that only the Judge can sign subpoenas that are also subpoena duces tecum (for which there is no legal authority);

C. That on information and belief, on demand of the Town Prosecutor, the Clerk’s office discloses contents of defense subpoenas to the prosecution and retains copies of defense subpoenas that do get signed by the Clerk.  (Such action, for which there is no legal authority, undermines a Defendant’s right to a fair trial by disclosing aspects of the Defendant’s defense to the Prosecution).
5. The office of the Clerk of Court has consulted the Town of Mount Pleasant Prosecutor for advice and consent as to whether to sign a subpoena presented by a Defendant and then in turn, based upon that advice, refused to perform the ministerial act of signing that subpoena.

6. The Defendant further asserts that whether the result of custom, policy or tradition within the office of the Clerk of Court or not, these policies and acts have the effect of depriving a Defendant of the right to a fair trial by thwarting his ability to obtain compulsory process to procure the attendance at trial and at other court proceedings of witnesses and to procure documents or exhibits or things, and by disclosing defense strategy to the Town Prosecutor. It does not appear that the Clerk reciprocally provides such information such as who or what the prosecution subpoenas to a or this Defense Counsel.

7. Defense submits that a Writ of Mandamus may lie where there is a duty to perform a ministerial act, there is a refusal to undertake that duty, the duty relates to a protected right, and the duty is associated with a ministerial act.

8. On January 11, 2002, the Defendant’s counsel employed a process server to appear at the offices of the Clerk of Court for purposes of having that office magisterially signing a defense subpoena. The on-duty Clerk of Court advised the process server, as indicated in his affidavit attached hereto, that the subpoena would not be signed and could only be signed by the Clerk of Court who would not return until Monday.  The Defendant would submit that the subpoena was then exhibited to the Town Prosecutor, Ira Grossman, by that employee of the Clerk’s office, and that thereafter the Clerk of Court informed the process server for the Defendant that the subpoena could not be signed on the advice of Mr. Grossman.   

9. On the morning of January 14, 2002, counsel for the Defendant personally appeared at the offices of the Town Clerk of Court with a copy of this subpoena, attached hereto as Exhibit A.  The subpoena was handed to the Clerk of Court’s office through the appropriate service window.  This was done while the Presiding Judge, the Honorable Alston Badger, was still present.  In fact, counsel for the Defendant spent a few minutes speaking with His Honor casually on general matters in the hall just outside the Clerk’s office.  After that discussion, as Counsel for the Defendant waited and then appeared at the clerk’s window, to collect the magisterially signed subpoena. Then, counsel for the Defendant was advised that it was the policy of the Mt. Pleasant Clerk of Court’s office that only judges could sign subpoenas if they were subpoena duces tecum.
Counsel for the Defendant was then advised that based upon this policy, there was no judge present to sign the subpoena and that it would not be signed.   Again, this subpoena was not magisterially signed and could not be served.

10. Counsel for the Defendant is unaware of any provision of law, statutory or common, that provides a lawful basis for the denial of his client’s right to have a subpoena duces tecum magisterially signed by a clerk of court or designee.  Whether it is the custom, policy or tradition of that Clerk of Court, there is clearly no basis in law to deny a citizen the right to a subpoena in a criminal case, such subpoena only needing the ministerial act of the placement of the clerk’s signature upon it.  In fact, the standard subpoena document in a criminal case accepted by the South Carolina Supreme Court, has a specific place on the left of this ministerial act, that being the signature of the Clerk of Court or the clerk’s designee.

11. Counsel for the Defendant advised the Clerk of Court that there was no basis in law for this position, and that the suggested remedy of tracking down one of four part time judges somewhere in the County of Charleston for purposes of having a subpoena magisterially signed, was clearly more reasonably served by appearance at the Office of the Clerk of Court, in a centralized location, during working hours, for that purpose, as is the case in virtually if not all Clerks offices in this State having full time staff.  

12. No citizen defending a criminal charge should have to either wait or locate within a large city, a person to perform a ministerial act required by a government entity.  The Clerk of Court’s office is open virtually every working day, and as custodian of public records, and to perform certain ministerial acts, is designed to ease accomplishment of the rights of the public. These rights include, not exclude, charged persons who are presumed innocent. The Clerk’s office is not tasked by law with a duty to make accomplishment of that to which each citizen is entitled more difficult.

13. This ministerial act, the Clerk’s signing of a subpoena, or even if done by the Court itself, does not incorporate a screening function or assessment of the propriety of any given defense subpoena in the eyes of the person magisterially signing it.  The remedy at law applicable for the person subpoenaed or from whom documents or objects are subpoenaed, if they seek not to comply therewith, is to move formally, with notice, to quash all or part of the subpoena.  If sought, that person or entity challenging the subpoena can seek to present an objective basis at law to attempt to convince a court that part or the entire subpoena should be quashed and on a basis of legal authority.

In summary, based on the foregoing constituting the denial of substantial right of a Defendant provided him by due process protections and witness confrontation provisions of the South Carolina Constitution, Section 1, Article 14 and the United States Constitution in Amendments 5 and 6, as applied to the States through the 14th Amendment, the Defendant respectfully requests that this Court issue its Writ of Mandamus directing the Clerk of Court to comply with those provisions of law and to seize and desist from encumbering a criminal defendant’s rights in these regards.

Respectfully submitted;

Timothy Clay Kulp, Esquire

Attorney for the Defendant

RIESEN LAW FIRM, L.L.P.

3660 West Montague Avenue

North Charleston, SC 29418



(843) 760-2450

February             , 2002

Charleston, South Carolina

� 	 RULE 13 SUBPOENAS


   (a) Issuance of Subpoenas. Upon the request of any party, the clerk of court shall issue subpoenas or subpoenas duces tecum for any person or persons to attend as witnesses in any cause or matter in the General Sessions Court. The subpoena shall state the name of the court, the title of the action, and shall command each person to whom it is directed to attend and give testimony, or otherwise produce documentary evidence at time and place therein specified. The subpoena shall also set forth the name of the party requesting the appearance of such witness and the name of counsel for the party, if any.


�  	"The primary purpose of a writ of mandamus is to enforce an established right and to enforce a corresponding imperative duty created or imposed by law." Porter v. Jedziniak, 334 S.C. 16, 18, 512 S.E.2d 497, 497 (1999). A petitioner seeking a writ of mandamus to require the performance of an act "must show (1) a duty of respondent to perform the act, (2) the ministerial nature of the act, (3) the petitioner's specific legal right for which discharge of the duty is necessary, and (4) a lack of any other legal remedy." ANDERSON v. STATE, 338 S.C. 629 (Ct.App. 2000 at 18, 512 S.E.2d at 498.
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