“Under the Due Process Clause of the Fourteenth Amendment, criminal prosecutions must comport with prevailing notions of fundamental fairness.  We have long interpreted this standard of fairness to require that criminal defendants be afforded a meaningful opportunity to present a complete defense.” California v. Trombetta, 467 U.S. 479, 485 (1984) (GET OTHER CITE FOR THIS.)

The Supreme Court (and Georgia courts – cite?) protect defendants’ due process rights, in part, by ensuring defendants’ access to evidence. California v. Trombetta, 467 U.S. 479, 485 (1984).  For example, a defendant has a constitutionally protected right to obtain exculpatory evidence material to guilt or punishment from the State, Brady v. Maryland, 373 U.S. 83, 87 (1963), even in the absence of a specific request. United States v. Agurs, 427 U.S. 97, 112 (1976).  
The state has a constitutional duty to preserve, not only exculpatory evidence, but also potentially exculpatory evidence.  Fincher v. State, 276 Ga. 480, 483 (2003) (citing Arizona v. Youngblood, 488 U.S. 51 (1988)).  This duty extends to potentially exculpatory evidence that (1) is “material,” i.e., evidence that (a) possesses exculpatory value that was apparent before it was destroyed, and (b) is of such a nature that the defendant could not obtain comparable evidence by any reasonably available means, and (2) was lost or destroyed in “bad faith” by the police.  Arizona v. Youngblood, 488 U.S. 51, 58 (1988); California v. Trombetta, 467 U.S. 479, 488-489 (1984).
The materiality requirement, articulated in Trombetta, preceded the requirement of bad faith, added in Youngblood.  In California v. Trombetta, the U.S. Supreme Court faced the issue of whether the State had a constitutional duty, under the Due Process Clause, to preserve potentially exculpatory breath-analysis tests in DUI cases where it was technically feasible to preserve the breath samples and the breath samples were essential to the prosecution’s case in chief, but where arresting officers in ordinary practice did not preserve such tests and the breath-analysis tests were found to be of great accuracy.  Contrary to the California Court of Appeals, the Supreme Court found that the Due Process Clause does not require the State to preserve breath samples to introduce breath analysis test results at trial.  The Court found that the constitutional duty of the State to preserve potentially exculpatory evidence is limited to evidence that is material.  Trombetta, 467 U.S. at 488-489.  Evidence is “material” if it (1) possesses exculpatory value that was apparent before it was destroyed, and (2) is of such a nature that the defendant could not obtain comparable evidence by any reasonably available means. Id., at 489.  The Court found the potentially exculpatory evidence failed both prongs of the materiality test.  Id.  The breath-analysis test did not possess exculpatory value apparent before its destruction because, given the accuracy of such tests, the chances of the results being exculpatory were extremely low. The test was not of such a nature that the defendant could not obtain comparable evidence as the defendant could have identified a number of ways in which the test could have malfunctioned and presented these possibilities to argue the inaccuracy of the test results.  Id., at 490.
The Trombetta Court explained the difficulty it faced in developing rules to deal with evidence destroyed through prosecutorial neglect or oversight:  “Whenever potentially exculpatory evidence is permanently lost, courts face the treacherous task of divining the import of materials whose contents are unknown and, very often, disputed. […] In nondisclosure [i.e., Brady] cases, a court can grant the defendant a new trial at which the previously suppressed evidence may be introduced.  But when evidence has been destroyed in violation of the Constitution, the court must choose between barring further prosecution or suppressing […] the State’s most probative evidence.”  Trombetta, 467 U.S. at 486-487.  
The Youngblood Court echoed this fear of exonerating culpable defendants due to police failure to preserve evidence.  Youngblood, 488 U.S. at 58.  As a result, the Court added a “bad faith” requirement to the materiality requirement: “[u]nless a criminal defendant can show bad faith on the part of the police, failure to preserve potentially useful evidence does not constitute a denial of due process of law.  Id.  Only when the evidence is material and exculpatory is bad faith irrelevant.  Id., at 57 (citing Brady v. Maryland, 373 U.S. 83, 87 (1963)).  The Court explained that the bad faith requirement is met in “those cases in which the police themselves by their conduct indicate that the evidence could form a basis for exonerating the defendant.”  Id.   
Unfortunately, the Supreme Court added this stringent bad faith requirement when, by its own admission, the already existent Trombetta standard was sufficient to reverse the Arizona Court of Appeals.  Youngblood, 488 U.S. at 56.   Justice Stevens disagreed with this bad faith requirement proposed by the majority in his concurring opinion.  Youngblood, 488 U.S. at 60-61.  “In my opinion, there may well be cases in which the defendant is unable to prove that the State acted in bad faith, but in which the loss or destruction of evidence is nonetheless so critical to the defense as to make a criminal trial fundamentally unfair.”  Id.  Numerous states have echoed Justice Steven’s concern that Youngblood’s bad faith requirement may serve to deny criminal defendants a fundamentally fair trial. [Cite.]  [Dissent.]
There is no better example than Mr. Youngblood’s story itself of how the bad faith requirement may operate to deny a defendant the opportunity to present a complete defense.  In Youngblood, the defendant was convicted of child molestation, sexual assault, and kidnapping.  Youngblood, 488 U.S. at 52.  The defendant was arrested after the victim picked him out of a photographic line up.  Id., at 53.  Testing of the victim’s assault kit revealed that sexual contact had occurred, but the police criminologist did no further testing of the kit.  Id., at 53-54.  When the State attempted to order subsequent testing, the court found the semen sample now insufficient to make a valid comparison between the material gathered in the kit and any blood and saliva samples the defendant could supply.  Id., at 54.  ABO blood testing of the victim’s rectal swab failed to detect any blood group substances in the sample.  Id.  The State also kept the victim’s clothing, on which two semen stains were subsequently found.  Id.  The police, however, failed to preserve this evidence as they did not refrigerate the clothing.  Id.  The police tested the clothing over two years after the crime occurred and found that testing of the semen stains was inconclusive as to the assailant’s identity.  Id.  Defendant argued at trial that the victim erred in identifying him as the perpetrator of the crime.  Id.  Experts for the State and the defense testified as to what tests could have shown if performed shortly after the crime.  Id.  [JURY INSTRUCTION] Id.  The jury nonetheless convicted.   The Arizona Court of Appeals reversed the conviction, finding that the state’s destruction of the evidence resulted in a denial of due process.  Id., at 55.  However, the Supreme Court reaffirmed the conviction finding that the Trombetta materiality test was not met, as the exculpatory nature of the evidence was not apparent before it was destroyed, and that there was no evidence of bad faith on the part of the police.  Id., at 56-58.  Thus Mr. Youngblood remained in prison until seventeen years later, when a court granted his request to test the unpreserved clothing with new serological techniques.  The tests proved that Youngblood was the perpetrator of the gruesome crime for which he was convicted.  Eighteen years after the Supreme Court’s decision that Youngblood was not denied due process, he was exonerated and set free.  
Bad faith still law -  Thus many defendants continue to carry a heavy burden in seeking to defend themselves due to the failure of the police to preserve evidence.

However, numerous states have, over the years, rejected the Youngblood standard, finding that their due process clauses are broader than the national one.  Pena v. Texas, 166 S.W.3d 274, 281 (Tex. 2005); State v. Gibney, 825 A.2d 32, 42-43 (Vt. 2003);  Williams v. State, 50 P.3d 1116,1126 ( Nev. 2002); State v. Cheeseboro, 552 S.E.2d 300, 307 (S.C. 2001); State v. Ferguson, 2 S.W.3d 912, 917 (Tenn. 1999); State v. Osakalumi, 461 S.E.2d 504, 512 (W. Va. 1999); State v. Zinsli, 966 P.2d 1200, 1204 (Ore. 1998) (reversing despite no finding of bad faith); State v. Barnett, 543 N.W.2d 774, 777-778 (N.D. 1996); State v. Morales, 657 A.2d 585, 591-592 (Conn. 1995); Ex Parte Gingo, 605 So. 2d 1237, 1241 (Ala. 1992); Lolly v. State, 611 A.2d 956, 960 (Del. 1990);  State v. Matafeo, 787 P.2d 671, 673 (Haw. 1990); Thorne v. Dept. of Public Safety, 774 P.2d 1326, 1330-1331 (Alaska 1989); State v. Chouinard, 634 P.2d 680, 683 (N.M. 1981).
One reason that states have rejected the Youngblood standard is that it is near to impossible to prove bad faith on the part of the police.  The Youngblood Court explained that the bad faith requirement is met in “those cases in which the police themselves by their conduct indicate that the evidence could form a basis for exonerating the defendant.”  Youngblood, 488 U.S. at 58.  In Trombetta, the Court stated that bad faith exists when a police officer displays “official animus” towards the defendant or “a conscious effort to suppress exculpatory evidence.”  Trombetta, 467 U.S. at 488.  [IS THERE GA LAW ON THIS?] Both definitions ask the defendant to rely on police admission of bad faith in order to prevail on his due process claim.  The practical impossibility of proving bad faith has, therefore, led several states to abandon Youngblood. See, e.g., Pena v. Texas, 166 S.W.3d 274, 279 (Tex. 2005) (“Given this [bad faith] standard, it is clear why the states rejecting Youngblood despaired in ever finding a due process violation.”); State v. Ferguson, 2 S.W.3d 912, 917 (Tenn. 1999); Lolly v. State, 611 A.2d 956, 960 (Del. 1990) (“Short of an admission by the police, it is unlikely that a defendant would ever be able to make the necessary showing to establish the required elements for proving bad faith.”). [MORE?]
Indeed, very few Georgia courts have made a finding of bad faith since the 1988 Youngblood decision.

Several states have also expressed the concern that the Youngblood bad faith standard does nothing to deter police from losing or destroying potentially exculpatory evidence, but in fact “encourages the designed loss of evidence.  Pena v. Texas, 166 S.W.3d 274, 279 (Tex. 2005) (citing Thorne v. Dept. of Public Safety, 774 P.2d 1326, 1331, n.9 (Alaska 1989)); [MORE].    
Beyond those hopefully rare occasions where police do intentionally “lose” or destroy evidence, the Youngblood standard also does nothing to deter the police from negligently losing or destroying evidence.  Pena v. Texas, 166 S.W.3d 274, 279 (Tex. 2005); Lolly v. State, 611 A.2d 956, 960 (Del. 1990).   Even where a defendant can show gross negligence or reckless disregard for the preservation of potentially exculpatory evidence, no due process violation can be found under the Youngblood bad faith requirement.  Because there is no judicial sanction for anything short of bad faith when it comes to the destruction of potentially exculpatory evidence, there is little incentive for law enforcement to prevent such negligent handling of evidence in the future.
This scenario, in which courts are forced to dismiss due process arguments where they find negligence on the part of the police, but make no finding of bad faith is also documented in Georgia.  See, e.g., Walker v. State, 264 Ga. 676, 681 (1994) (“As the trial court noted, the handling of the automobile may indicate careless, shoddy and unprofessional investigatory procedures, but it does not indicate that the police in bad faith attempted to deny [defendant] access to evidence that they knew would be exculpatory.”); Swanson v. State, 248 Ga. App. 551, 552 (2001) (“The Crime Lab might well have been negligent or careless in their handling of the blood sample in view of the oral announcement concerning the preservation of the sample.  The District Attorney’s office may well have negligent or careless in failing to follow up on the oral request, but there is not evidence that the sample was destroyed out of an interested or sinister motive, or through a conscious doing of wrong.”).
Perhaps the most compelling reason that states have articulated for rejecting Youngblood is that the bad faith requirement does not allow states to consider the materiality of the missing potentially exculpatory evidence, and consequently, does not permit states to find due process violations when there are very serious questions about the fundamental fairness of the trial other than bad faith on the part of law enforcement.  A balancing test, which takes into account both police conduct and the materiality of the evidence, would prevent the exoneration of culpable defendants based simply on police failure to preserve evidence, and yet also provide a remedy in cases where there is no evidence of bad faith, but where the loss of potentially exculpatory evidence raises serious concern about the fundamental fairness of the trial.  One court summarized this problem succinctly: 

“Youngblood is both too broad and too narrow. It is too broad because it would require the imposition of sanctions even through a defendant has demonstrated no prejudice from the lost evidence.  It is too narrow because it limits due process violations to only those cases in which a defendant can demonstrate bad faith, even though the negligent loss of evidence may critically prejudice a defendant.” State v. Gibney, 825 A.2d 32, 42-43 (Vt. 2003).  
Those states which have rejected the bad faith requirement of Youngblood have proposed various alternatives.  Some, relying on Justice Steven’s concurring opinion in Youngblood, have carved out an exception to the bad faith requirement where the loss or destruction of the evidence is so critical to the defense as to make a criminal trial fundamentally unfair.  See Williams v. State, 50 P.3d 1116,1126 ( Nev. 2002)(finding that defendant may prove either bad faith or undue prejudice); State v. Barnett, 543 N.W.2d 774, 777-778 (N.D. 1996) (adopting an exception to the Youngblood bad faith requirement where the loss or destruction of the evidence is so critical to the defense as to make a criminal trial fundamentally unfair and where there is systemic disregard of the State’s duty to preserve evidence); Ex Parte Gingo, 605 So. 2d 1237, 1241 (Ala. 1992) (adopting an exception to the Youngblood bad faith requirement where the loss or destruction of the evidence is so critical to the defense as to make a criminal trial fundamentally unfair); State v. Matafeo, 787 P.2d 671, 673 (Haw. 1990) (adopting an exception to the Youngblood bad faith requirement where the loss or destruction of the evidence is so critical to the defense as to make a criminal trial fundamentally unfair); Thorne v. Dept. of Public Safety, 774 P.2d 1326, 1331, n.9 (Alaska 1989) (citing to Justice Stevens dissent when refusing to adopt Youngblood’s bad faith requirement).  In Texas, the state has a duty to preserve evidence that has apparent exculpatory value if the evidence is of such a nature that the defendant would be unable to obtain comparable evidence by other reasonably available means.  Pena v. Texas, 166 S.W.3d 274, 281 (Tex. 2005).
Other states opted for a balancing test. See State v. Gibney, 825 A.2d 32, 42-43 (Vt. 2003)(adopting the Delaware test); State v. Ferguson, 2 S.W.3d 912, 917 (Tenn. 1999)(adopting the Delaware test); State v. Osakalumi, 461 S.E.2d 504, 512 (W. Va. 1999)( adopting the Delaware test); State v. Morales, 657 A.2d 585, 591-592 (Conn. 1995); Lolly v. State, 611 A.2d 956, 960 (Del. 1990).  To determine whether a due process violation occurred, the Delaware three-part balancing test examines (1) the government’s culpability in losing the potentially exculpatory evidence, (2) the importance of the lost evidence to the defendant’s case, and (3) other evidence of guilt adduced at trial.   Lolly v. State, 611 A.2d 956, 960 (Del. 1990). 
Furthermore, most of these states provide for a variety of remedies when potentially exculpatory evidence is lost.  Dismissal of the state’s case is the remedy for the most egregious violations of the duty to preserve evidence.  Other remedies include excluding test results obtained by the state before loss of the evidence and before the defense could conduct its own testing of the evidence, or instructing the jury that the evidence would have been favorable to the defense.  See Ferguson, 2 S.W.3d at 917; Pena v. Texas, 166 S.W.3d at 281 (Tex. 2005)(adopting the Delaware test to determine which remedy is appropriate); Lolly v. State, 611 A.2d 956, 960 (Del. 1990).

The Georgia Constitution provides that “[n]o person shall be deprived of life, liberty, or property except by due process of law.”  Ga Const., Article.I, Section I, Para. I.  
“Georgia has long granted more protection to its citizens than has the United States and that while the States cannot grant less protection they can grant more.” Creamer v. State, 229 Ga. 511, 515-17 (1972). See also, State v. Miller, 260 Ga. 669, 671 (1990) (finding 1983 Georgia Constitution provides broader protection than the First Amendment); Green v. State, 260 Ga. 625, 627 (1990) (finding State Constitution grants a broader right against self-incrimination than the U. S. Constitution); Fleming v. Zant, 259 Ga. 687, 690 (1989) (holding state constitutional guarantee against cruel and unusual punishment is more extensive than federal constitutional standard).

Even if this Court refuses to find the Georgia Due Process Clause is broader than that of the U.S. Constitution so as not to require bad faith and or so as to preclude the State from seeking the Death Penalty where ----, any evidence of there being accelerant on the shorts worn by the victim at his time of death must be excluded because  ___(fact specific)____  and thus fulfills the standard set forth in Arizona v. Youngblood.
Nonetheless, the Constitutional standard articulated by the Supreme Court in Youngblood and echoed by the Georgia Supreme Court in Walker is as follows: in order to determine whether a defendant’s Due Process rights were violated as a result of state spoliation of the evidence, courts must determine that (1) the lost or destroyed evidence was material, i.e., that this evidence (i) possesses exculpatory value that was apparent before it was destroyed, and (ii) is of such a nature that the defendant could not obtain comparable evidence by any reasonably available means and (2) that the police acted in bad faith when it failed to preserve the evidence.  Walker v. State, 264 Ga. 676, 680 (1994) (citing Arizona v. Youngblood, 488 U.S. 51 (1988) and California v. Trombetta, 467 U.S. 479 (1984)). 
Bad faith exists where ….

In State v. Blackwell, the trial court found bad faith based on the State’s disregard of a discovery order.  The Georgia Court of Appeals deferred to the trial court’s finding of bad faith, stating, “Although the trial court did not explicitly use the phrase ‘bad faith,’ the transcript from the hearing on [defendant’s] motion to dismiss shows that the court believed the State violated an obligation to preserve the evidence until [defendant] could analyze it in accordance with the court order.” State v. Blackwell, 245 Ga. App. 135, 141 (2000).
BUT: “We conclude that the State’s intentional destruction of critical evidence without notice to a defendant in the face of a court order allowing the defendant access to that evidence can amount to bad faith.”  
State v. Zinsli, 966 P.2d 1200, 1205 (Ore, 1998) In response to the state’s contention that defendant had [a reasonable] alternative means of introducing that evidence – through the testimony of experts. “Of course, defendant may, but does not have to, offer his own version of the events to rebut [the State expert’s] conclusions and the Intoxilyzer results. However, defendant's testimony is not an acceptable substitute, because defendant's testimony carries the risk that the jury will view that testimony as extraordinarily self-serving, whereas that risk is not present in the videotape evidence. Accordingly,  the videotape evidence is unique because it would provide defendant with an objective video replay of the events from which a jury could draw its own conclusions.”
Inconvenience 
Heightened Due Process
In a capital case, courts must be “particularly sensitive to insure that every safeguard is observed.”  Gregg v. Georgia, 428 U.S. 153, 187 (1976); see also, Ford v. Wainwright, 477 U.S. 399, 411(1986) (“In capital proceedings generally, this Court has demanded that factfinding procedures aspire to a heightened standard of reliability.  This especial concern is a natural consequence of the knowledge that execution is the most irremediable and unfathomable of penalties; that death is different.”) (citations omitted)); California v. Ramos, 463 U.S. at 998-999, (1983) (recognizing that death is qualitatively different from all other punishments); Eddings v. Oklahoma, 455 U.S. 104 (1982) (“the imposition of death by public authority...is profoundly different from all other penalties”).  Since the penalty of death is qualitatively and profoundly different from any other sentence, courts must go to “extraordinary measures to ensure that the prisoner sentenced to be executed is afforded process that will guarantee, as much as humanly possible, that the sentence was not imposed out of whim, passion, prejudice, or mistake.”  Eddings v. Oklahoma, 455 U.S. at 118 (O’Connor J., concurring) (emphasis added).  Furthermore, these extraordinary measures, must be taken at both stages of a capital trial.  Beck v. Alabama, 447 U.S. 625, 638 ( 1980).

It has long been clear that the Eighth Amendment and the due process clause require that capital defendants receive additional procedural safeguard because they are on trial for their lives. To this end, the Supreme Court has held:

[T]he penalty of death is qualitatively different from a sentence of imprisonment, however long. Death, in its finality differs more from life imprisonment than a hundred year prison term differs from one of only a year or two. Because of that qualitative difference, there is a corresponding difference in the need for reliability in the determination that death is the appropriate punishment in a specific case.

Since the penalty of death is qualitatively and profoundly different from any other sentence,

courts must go to “extraordinary measures to ensure that the prisoner sentenced to be executed is afforded process that will guarantee, as much as humanly possible, that the sentence was not imposed out of whim, passion, prejudice, or mistake.”  Eddings v. Oklahoma, 455 U.S. at 118 (O’Connor J., concurring) (emphasis added).  Furthermore, these extraordinary measures, must be taken at both stages of a capital trial.  Beck v. Alabama, 447 U.S. 625, 638 ( 1980).  In the present case the trial judge failed to minimize the extremely prejudicial impact of Mr. Lewis’s medicated demeanor during the trial.  This grave error no doubt  affected the jury’s consideration of the penalty to be imposed, resulting in the death sentence.  Since the reliability of the sentence imposed in this death penalty case is in serious question as a result of the inadequate jury instruction, Mr. Lewis should receive a new sentencing trial.
