STATE OF SOUTH CAROLINA






IN THE COURT OF GENERAL SESSIONS

COUNTY   OF    GREENVILLE

The State of South Carolina


-vs-



                    Cr. A. No. 05-GS-23-3881 & 3882 

Jennifer Annette Holloway,



Defendant.

NOTICE AND MOTION TO DISMISS, SUPPRESS AND QUASH

THE NOTICE TO SEEK THE DEATH PENALTY
(Intentional Spoliation and Destruction of Physical Evidence)
TO: THE STATE AND THE THIRTEENTH JUDICIAL CIRCUIT SOLICITOR:


You will please take notice, that the defendant hereby moves the Court pursuant to The Constitution of the United States, Amendments Five, Six, Eight and Fourteen and The Constitution of South Carolina, Article I, Section 3, international law, and jurisprudential authorities cited below 1) to exclude any evidence, conclusions or opinions from evidence that has been materially altered, modified or destroyed prior to the defendant having an opportunity to test or analyze it ; 2) to dismiss the Notice to Seek the Death Penalty and the charge of aggravated murder because (a) the State acted in bad faith or reckless disregard for the rights of the defendant when it destroyed and spoiled critical evidence; (b) the State authorized and allowed the destruction of potentially exculpatory evidence; and (d) the destruction and spoliation of the evidence interferes with the ability of counsel to make independent decisions about how to conduct the defense.
STATEMENT OF FACTS


On Tuesday, September 14, 2004, at 10:29 a.m. (DST) James Dale Cockman (71) was abducted from a vacant lot across the street from a Spinx gas station located at the intersection of Highways 11 and 14 in the north east corner of Greenville County, South Carolina in a township known as “Gowensville.” Utilizing telephone records, law enforcement officials determined that Jennifer Annette Holloway of Sevierville, Tennessee was a suspect. On September 22, 2004 at approximately 4:00 p.m. (EDT) law enforcement officials arrived at Holloway’s residence and arrested her charging Capital Car Jacking pursuant to 18 USC § 2119. (Ex 1, 2) At that time, Holloway gave a statement incriminating herself and took law enforcement officials to a commercial storage unit where the victim’s body had been interned in a freezer. (Ex 3) Law enforcement personnel immediately took the victim’s body into its possession. Upon information and belief, on September 23, 2004 Charles Burks was appointed to represent Holloway and on September 24, 2004 an arraignment was conducted before a United States Magistrate in Knoxville, Tennessee. Thereafter, Holloway was transported to Greenville, South Carolina and local counsel was appointed on September 27, 2004. (Ex 4, 5) On September 28, 2004, Holloway filed and served discovery motions including a motion to produce all physical evidence for inspection, copying and testing. (Ex 10) On September 25, 2004, the State performed its autopsy to determine the cause of death of James Dale Cockman. (Ex 6) The medical examiner, Erik Christensen, determined the cause of death was asphyxia due to suffocation and ruled the death a homicide. On September 26, 2004, Erik Christensen authorized the cremation and destruction of the victim’s remains pursuant to SC Code Ann., § 17-5-600, 1976 as amended. (Ex 7, 8) The actual cremation of the victim’s body occurred on September 26, 2004. (Ex 9)   
DISCUSSION

I.  In light of the State’s destruction of potentially exculpatory evidence, and the heightened due process standard that applies in capital proceedings, this case may not proceed as a capital case.  

In a capital case, courts must be particularly sensitive to insure that every safeguard is observed.  Gregg v. Georgia, 428 U.S. 153, 187 (1976); see also, Ford v. Wainwright, 477 U.S. 399, 411(1986) (In capital proceedings generally, this Court has demanded that fact-finding procedures aspire to a heightened standard of reliability.  This special concern is a natural consequence of the knowledge that execution is the most irremediable and unfathomable of penalties; that death is different…); California v. Ramos, 463 U.S. 992, 998-999, (1983) (recognizing that death is qualitatively different from all other punishments); Eddings v. Oklahoma, 455 U.S. 104, 110 (1982) (the imposition of death by public authority...is profoundly different from all other penalties).  Since the penalty of death is qualitatively and profoundly different from any other sentence, courts must go to extraordinary measures to ensure that the prisoner sentenced to be executed is afforded process that will guarantee, as much as humanly possible, that the sentence was not imposed out of whim, passion, prejudice, or mistake.  Id. at 118 (O’Connor J., concurring) (emphasis added).  Furthermore, these extraordinary measures must be taken at both stages of a capital trial.  Beck v. Alabama, 447 U.S. 625, 638 (1980).

In this case, the State specifically, and with actual knowledge of the nature and breadth of its conduct, authorized the complete and irrevocable destruction of physical evidence vital to Holloway’s defense. As a consequence, Holloway’s right to a fair trial has been irrevocably denied. Holloway has a due process right to conduct independent testing of critical evidence whose nature is subject to varying expert opinion.  "Fundamental fairness is violated when a criminal defendant on trial for his liberty is denied the opportunity to have an expert of his choosing, bound by appropriate safeguards imposed by the Court, examine a piece of critical evidence whose nature is subject to varying expert opinion." Barnard v. Henderson, 514 F.2d 744, 746 (5th Cir. 1975).  Critical evidence is not synonymous with dispositive evidence; it does not mean the most important evidence.  White v. Maggio, 556 F.2d 1352, 1357 (5th Cir. 1977).  Critical evidence, for purposes of the due process clause, is evidence that, when developed by skilled counsel and experts, could induce a reasonable doubt in the minds of enough jurors to avoid a conviction. Id., at 1357-58.  

The State’s pathologist opines that the suffocation occurred as a result of duct tape being placed over the victim’s mouth and nose. The tape taken from victim’s body is critical evidence in this case; the presence of fingerprints (either Holloway’s or her co-defendant’s) and the location on the tape of those respective fingerprints can provide compelling or even conclusive support of Holloway’s defense theory that her participation in the taping of the victim’s head ended after she placed tape over his mouth.  The State’s conduct so materially altered and spoiled the tape that Holloway’s experts are now unable to test and form and opinion in support of her defense that she only applied limited tape to the victim’s mouth. State says that at the time Holloway was arrested she stated that she applied only a small amount of tape to the victim’s mouth. Holloway statement put the State on actual notice of the sensitivity of the forensic evaluation of the tape before the State even recovered the body. The forensic study of the tape recovered from the victim’s head could have insulate Holloway from being subject to the death penalty, or at the very least, could reflect upon Holloway’s degree of culpability and introduce reasonable doubt into the minds of the jurors whether Holloway intended to kill.  Tison v. Arizona, 481 U.S. 137 (1987)(Capital punishment prohibited unless the defendant’s participation in the murder was major and the defendant acted at least with reckless indifference…).
In addition to spoiling the tape on the victim’s head, the State authorized the cremation of the victim’s remains, after the arrest of the defendants, after the defendants where appointed counsel, and, the actual cremation occurred two days before Holloway’s attorney filed a motion to produce the physical evidence for testing and evaluation. The State’s literal race to destroy the evidence before Holloway could examine it is the height of insolent hubris and forestalled the possibility that Holloway could forensically verify her statement that the victim’s death occurred after Holloway’s last contact with him. A close forensic evaluation of the body may have disclosed evidence from which it could reasonable be concluded that the zip ties applied to the victim’s wrist were applied after death. Further, had the evidence been preserved the defendant’s entomologist may have been able to verify Holloway’s statement that the victim died a significant time after his actual abduction.
II. Holloway’s right to a “fundamentally fair trial” has been irrevocably denied by reason of the State’s willful destruction of the physical evidence; by failing to put in place forensic practices of recording the autopsy procedure and other forensic studies so that there may be peer review; and by the State’s failing to abide by the reciprocal intent and purpose of the South Carolina Legislature when it passed SC Code Ann., § 17-5-600, 1976 as amended which requires the State’s permission before cremating a body.
 Holloway’s right to a fair trial has been denied because the State did not fulfill its constitutional duty to preserve potentially exculpatory evidence under Arizona v. Youngblood, 488 U.S. 51 (1988) and State v. Cheeseboro, 346 S.C. 526, 552 S.E.2d 300 (2001).  It is important to note here that the State’s duty to preserve potentially exculpatory evidence is of even greater importance in the context of death penalty cases.   Mr. Youngblood’s story is particularly telling.  Eighteen years after the Supreme Court’s decision that Youngblood was not denied due process when police failed to properly preserve evidence, he was exonerated and set free.  See Barbara Whitaker, DNA Frees Inmate Years After Justices Reject Plea, N.Y. Times A12 (August 11, 2000).  A court had granted his request to test the improperly preserved evidence with new technology and the tests proved that Youngblood was not the perpetrator of the gruesome crime he was convicted of.  Id. The due process protections afforded defendants by Youngblood are, therefore, demonstratively insufficient when a defendant is faced with the death penalty.  This principle was recently echoed by Governor Mark R. Warner of Virginia, when he granted clemency to Mr. Robin Lovitt because evidence in Mr. Lovitt’s trial was destroyed by a court employee before that process could be completed. See Statement of Governor Warner on the Clemency Petition of Robin Lovitt, http://www.governor.virginia.gov (November 29, 2005).  Governor Warner stated that because Mr. Lovitt faced society’s most severe and final sanction, the loss of the evidence after he had already been convicted but before the exhaustion of his post-conviction remedies executive intervention was required to reaffirm public confidence in our judicial system.  Id.

When the State performed the autopsy is was looking to answer only one question; “cause of death.” Therefore, the forensic autopsy was limited to answering only that question. The pathologist made a differential diagnosis
 that Mr. Cockman died as a result of asphyxiation secondary to suffocation. He ruled that the death was a homicide. Yet he did not preserve the body for subsequent study that would inevitably become necessary to answer relevant questions proffered by the defendant and readily apparent to the State from Holloway’s statement. The State did not document the autopsy by video to facilitate peer review of the findings by examining the pathologist’s techniques. There is now no possibility that later arising questions may be investigated by close examination of the body or alternatively the pathologist’s video.
In S.C. Code Ann., § 17-5-600, the Legislature seized upon the issue of destruction of evidence that may mask a homicide. The statute requires that the State’s expert be allowed close examination of the body before it is cremated. Both the Constitution of the State of South Carolina, Article 1, § 3 and the Constitution of the United States, the Fifth and Sixth Amendments require due process and fundamental fairness in any criminal prosecution; much more so in a capital case. The concept of “fundamental fairness” mandates a reciprocal reading and application of the principle codified in § 17-5-600. The statute anchors the State’s interests and the Constitution anchors the defendant’s interests. When read together, the Statute and the Constitution prohibit cremation of a body prior to all parties having an opportunity to forensically examine and test it for evidence.

Both Constitutions require that the defendant have “effective assistance of counsel.” In Washington v. Strickland, 466 U.S. 668 (1984) Justice O’Connor writing for the majority stated: 

“Government violates the right to effective assistance when it interferes in certain ways with the ability of counsel to make independent decisions about how to conduct the defense.” At 686.

Without answers to the questions that are to be found in the physical evidence, defense counsel’s ability to effectively assist the defendant in presenting her case is materially and impermissibly impaired.
A forensic autopsy is only as good as the techniques employed in performing it and only as probative as the questions that frame the inquiry. To dispose of the body prior to addressing the questions raised by the defense was, and is, categorically “unfair” by any standard of review.

In addition, the facts in this case include the destruction of evidence after appointment of counsel; after it is determined that the death is a homicide; and after the defendant gave a statement putting the State on actual notice of the sensitivity of the physical evidence. These factors establish bad faith on the part of the State; or, at a minimum, reckless disregard for Holloway’s rights to due process and fundamental fairness. The Youngblood standard has been met.      

Because of the heightened due process standard that applies in capital proceedings, this case, in which the government has destroyed critical potentially exculpatory evidence, may not proceed as a capital case.  

III. This court should quash the death notice, or in the alternative, suppress testimony regarding the tape and tests conducted thereon, and any pathology testimony, because the State destroyed potentially exculpatory evidence, whose exculpatory value was apparent, and no other comparable exculpatory evidence remains.

Pursuant to the Due Process Clause of the United States Constitution, states have a constitutional duty to preserve, not only exculpatory evidence, but also potentially exculpatory evidence.  Youngblood, 488 U.S. at 57. To establish a due process violation, a defendant must demonstrate (1) that the State destroyed the evidence in bad faith, or (2) that the evidence possessed an exculpatory value apparent before the evidence was destroyed and the defendant cannot obtain other evidence of comparable value by other means.  Cheeseboro, 346 S.C. at 538, 552 S.E.2d at 307 (emphasis added). 

 Because Youngblood applies only where the evidence is potentially useful but its destruction prevents petitioner from determining the evidence’s actual exculpatory value, id. at 56, Holloway does not need to establish that the lost evidence would have proved that she did not alone tape the victim’s entire head to show that this evidence had apparent exculpatory value.  Indeed, the Supreme Court recently recognized as much in Illinois v. Fisher, 540 U.S. 544 (2004), where the Court stated that the substance seized from [the defendant] was plainly the sort of potentially useful evidence referred to in Youngblood, 540 U.S. at 548, even though the most the defendant could hope [was] that, had the evidence been preserved a fifth test conducted on the substance would have exonerated him. Id. Fisher squarely held that the defendant satisfied Youngblood’s materiality standard and denied relief only because the defendant could not demonstrate bad faith. See id.

 The potentially exculpatory value of the tape taken from the victim’s body was apparent before the evidence was destroyed.  Holloway had made a statement to police regarding her involvement in the case well before the tape was removed from the victim’s body.  In her statement, she admitted to putting tape over the victim’s mouth and only over the victim’s mouth; she did not confess to any further involvement in taping the victim’s entire head.  Having admitted involvement, the critical question remaining was whether or not the evidence found would support or contradict her admitted the degree of involvement or culpability.  It was apparent at the time the tape was removed from the victim’s body and analyzed that the presence of Holloway’s fingerprints on the tape alone could not answer this question. The question would be answered by determining the location of the fingerprints on the tape (on either the layer of tape over the victim’s mouth or on subsequent layers) and whether the co-defendant’s prints appeared on the tape. The answers to those two questions would reveal the extent of Holloway’s involvement and potentially provide the only forensic evidence available to support Holloway’s denial of having taped the victim’s entire head. 
The defense believes that the State intends to introduce evidence that Holloway’s fingerprints were found on the tape.  However, the test results do not show where on the tape those fingerprints were found, nor has the State kept any record of the way in which the victim’s head had been taped, the way in which the tape was removed, and the processing of the tape.
 Had the tape been carefully removed and not wadded together, additional testing could be done to determine whether the victim’s head had been bound with one continuous roll of tape, or whether, as Holloway indicated in her statement to police, the victim had initially been taped only over the mouth with more tape being added at a later time.  Such testing could also determine whether Holloway’s fingerprints were on only the initial layer of tape, indicating that her participation in the taping ended after the victim’s mouth had been taped.  Furthermore, the thickness of the tape wound around the victim’s head is relevant in determining the time of death and the pain and suffering associated with a long or short period prior to suffocation. State v. Von Dohlen, 322 S.C. 234, 249, 471 S.E.2d 689, 697 (1996) (The amount of pain a victim suffered is a relevant circumstance at sentencing.).

No comparable evidence exists to show that Holloway’s participation in taping the victim was limited to placing tape over his mouth.  “[D]efendant’s testimony is not an acceptable substitute, because defendant’s testimony carries the risk that the jury will view that testimony as extraordinarily self-serving.”  State v. Zinsli, 966 P.2d 1200, 1205 (Or. 1998).  Expert testimony regarding what further information the tape could have revealed is also not an acceptable substitute. Hypothetical conclusions as to what the evidence could have shown are far less persuasive to a jury than concrete test results. Chapman v. Auto Owners Insurance Co., 469 S.E.2d 783, 786 (Ga. App. 1996)( [I]n certain circumstances, allowing [a] case to proceed or an expert to testify about destroyed evidence which the opposing party is unable to test may result in trial by ambush which cannot be cured by a jury instruction.)

IV.  If this Court finds that the exculpatory value of the tape and the victim’s body were not apparent, this Court should nevertheless quash the death notice, or in the alternative, suppress testimony regarding the tape and autopsy, because the State destroyed potentially exculpatory evidence in bad faith. 
The existence of bad faith depends on whether government officials complied with routine practice. Another test is to examine the government’s conduct in light of the actual knowledge it had regarding the crime. In California v. Trombetta, 467 U.S. 479 (1984), the Court emphasized that there was no bad faith because the officers here were acting in good faith and in accord with their normal practice. Id. at 488 (internal quotation and citation omitted).  The Court repeated that admonition in Youngblood, 488 U.S. at 56, and most recently in Fisher, 540 U.S. at 548 (finding good faith because it is undisputed that police acted in good faith and in accord with their normal practice) (internal quotation and citation omitted).  Accordingly, to establish bad faith under Youngblood, a petitioner must demonstrate that the government official destroyed potentially useful evidence based on conduct bearing a reckless disregard for the rights of the accused and a violation of normal practice. 488 U.S. at 56, 58. See also, Cheeseboro, 346 S.C. at 539, 552 S.E.2d at 307 (No bad faith shown, as police officers followed normal procedures in destroying the evidence in question.)  Any other interpretation of bad faith means that Holloway’s due process rights under Youngblood depend on little more than the goodwill of the government officials involved. Applying this standard, there can be no doubt that law enforcement knew that the evidence was potentially useful to Holloway’s defense and that the evidence was recklessly destroyed in contravention of established practice.  

CONCLUSION

The State spoiled the tape covering the victim’s head and authorized the cremation of the body. Given the facts of this case those two events deprive Holloway of her due process right to independent testing of critical evidence whose nature is subject to varying expert opinions and violates the State’s duty to preserve potentially exculpatory evidence. The spoliation of the evidence also interferes with the ability of counsel to make independent decisions about how to conduct the defense, especially in the mitigation case.  For these reasons, this case may not proceed as a capital case and any evidence relating to testing of the destroyed clothing, tape, or autopsy findings must be excluded.

Respectfully Submitted,

William H. Ehlies

310 Mills Avenue

Building A, Suite 201


Greenville, SC 29605

(864) 232-3503

Teresa L. Norris 

Center for Capital Litigation

P.O. Box 11311

Columbia, S.C. 29211

(803) 765-0650

By:
_____________________________

William H. Ehlies

March 20, 2006.
� “Differential diagnosis” is defined as the distinguishing of a disease or condition from others presenting similar symptoms. In essence, the pathologist only examined the body to rule out causes of death other than asphyxia due to suffocation.


� This is not a case where the victim’s family is being deprived of speedy internment of the remains. The defendant was in custody prior to the body being recovered and attorneys were immediately present with the request to examine the body. In addition, had the body been embalmed and interned, it could have been exhumed at a later date and studied. 


�If such records exist, they have not been provided to defense counsel. 
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