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Defendant.

------------------------------------------------------------------------------------------------------------

MEMORANDUM OF LAW IN SUPPORT OF

MOTION FOR ATTORNEY-CONDUCTED VOIR DIRE
------------------------------------------------------------------------------------------------------------


I.
CONSTITUTIONAL RIGHT TO FAIR AND UNBIASED JURY.


While voir dire is conducted under supervision of the court, this does not limit the court’s discretion under Rule 24(a) to allow attorney-conducted voir dire of prospective jurors.  Ristaino v. Ross, 424 U.S. 589, 594 (1976).


The Sixth Amendment to the United States Constitution guarantees a criminal defendant a trial by an impartial jury.  Duncan v. Louisiana, 391 U.S. 145 (1968).  “Voir dire serves as the mechanism for ensuring the impartiality of the jurors.”  United States v. Miller, 758 F.2d 570, 571 (11th Cir. 1985).


The criminal defendant’s right to be tried by an impartial jury of his or her fellow citizens is the cornerstone of our system of justice.  That right is enshrined in the Fifth and Sixth Amendments.  Along with the right to an impartial jury, our system also places upon government the burden of proving the criminal defendant’s guilt beyond a reasonable doubt based solely upon evidence offered in the courtroom under the rules of evidence.  Turner v. Louisiana, 379 U.S. 466, 472-73 (1965).  These requirements help ensure that juries will reach verdicts based on information known to the parties and that parties have the opportunity to confront and rebut the evidence used against them.


The proper time to determine whether a juror is impartial is on voir dire examination.  McCoy v. Goldston, 652 F.2d 654, 657 (6th Cir. 1981).  Not only does the effective use of voir dire help ensure that the parties receive a fair trial, it is a practical necessity given the costs which result when jury verdicts are challenged due to alleged bias which should have been revealed on voir dire.  McDonough Power Equipment, Inc. v. Greenwood, 464 U.S. 548, 555 (1984).  The voir dire process relies on the accuracy of the responses provided by prospective jurors.  Getting the accurate responses in sensitive cases like this is absolutely critical.


Voir dire is designed to eliminate prospective jurors who hold prejudice by allowing counsel to sufficiently question the jurors to develop a reasoned foundation to strike such jurors from the panel.  See, Duncan and Aldridge, Id.  The proper time to determine whether a juror is impartial is on voir dire examination.  McCoy v. Goldston, 652 F.2d 654, 657 (6th Cir. 1981).  The extent of the interrogation of prospective jurors is for the attorneys trying the case to determine and trial courts should not unnecessarily limit inquiries into prohibited bias.  Aldridge, 283 U.S. at 310.


The common knowledge jurors are allowed to bring to their deliberations does not include prejudicial information.  Our system of justice seeks the truth, whatever the jury finds the truth to be, but that truth should not be determined by extraneous prejudices or biases.  Aldridge, id.  The only effective way to discover such bias and prejudice is by specifically questioning the jurors themselves and the attorneys for the parties are in the best position to do so.


The United States Supreme Court has long recognized the essential constitutional demands of fairness should guide a trial court’s discretion in allowing voir dire questioning on underlying bias.  Aldridge v. United States, 283 U.S. 308, 310 (1931).  Fairness and a truly unbiased jury can only be insured by allowing questions to be put to every juror on critical issues of personal bias.  Aldridge, 283 U.S. at 312-313.  As the Supreme Court noted in Aldridge, citing cases from around the country:


It is essential to the purity of trial by jury that every juror shall be free from bias.  If his mind has been poisoned by prejudice of any kind, whether resulting from reason or passion, he is unfit to sit on a jury.  Here, his Honor refused to allow a proper question to be put to the juror in order to test his qualifications.  Suppose the question had been allowed and the juror had answered that the state of his feelings towards the colored race was such that he could not show equal and impartial justice between the state and the prisoner, especially in charges of this character, it is at once seen that he would have been grossly unfit to sit in the jury box.

Id. at 313, n.2.


As the juror best knows the condition of his own mind, no satisfactory conclusion can be arrived at without resort to himself.  Applying this test then, how is it possible to ascertain whether he is prejudiced or not, unless questions similar to the foregoing are propounded to him?

. . .


Prejudice being a state of mind more frequently founded in passion than in reason may exist with or without cause; and to ask a person whether he is prejudiced or not against a party and (if the answer is affirmative) whether that prejudice is of such a character as would lead him to deny the party a fair trial, is not only the simplest method of ascertaining the state of his mind, but is, probably, the only sure method of fathoming his thoughts and feelings.

Id. at 313-14, n.3 (emphasis added).


II.
RULE 24 DOES NOT PRECLUDE ATTORNEY-CONDUCTED VOIR DIRE.


The federal judges in Wisconsin typically, but not always, conduct voir dire themselves.  However, in this case, given the very sensitive, not readily-disclosable personal feelings, biases and emotions surrounding the topic of child pornography and the fact that the defendant is a trusted physician who used to work at Children’s Hospital, this practice is not sufficient to adequately plumb the depths of hidden bias.


Rule 24(a) of the Federal Rules of Criminal Procedure gives trial courts discretion in deciding the scope and method of jury voir dire.  United States v. Magana-Arevalo, 639 F.2d 226 (5th Cir. 1981).  Trial courts have a duty to ensure that this defendant receives a fair trial under the Fifth Amendment to the United States Constitution by uncovering and neutralizing juror prejudice.  See genrally, Turner v. Louisiana, 379 U.S. 466 (1964); Irvin v. Dowd, 366 U.S. 717 (1961); and Turner v. Murray, 476 U.S. 28 (1986).  While this court may well be able to meet the constitutional minimum or to choose a procedure which will mask any failing, defendant respectfully asks the court to exercise its discretion and to err, if at all, on the side of fairness and caution and allow attorney-conducted voir dire, as would occur if this case was charged in state court.


Federal courts have recognized in capital and non-capital cases alike, the importance of attorney participation in order to ensure both parties a more effective jury selection process.  See, e.g., United States v. Ible, 630 F.2d 389 (5th Cir. 1980); United States v. Ledee, 549 F.2d 990 (5th Cir. 1977)  The Fifth Circuit stated:


[W]hile Federal Rule of Criminal Procedure 24(a) gives wide discretion to the trial court, voir dire may have little meaning if it is not conducted at least in part by counsel.  The “federal” practice of almost exclusive voir dire examination by the court does not take into account the fact that it is the parties, rather than the court, who have a full grasp of the nuances and the strengths and weaknesses of the case . . . .  Experience indicates that in the majority of situations, questioning by counsel would be more likely to fulfill the need than an exclusive examination in general terms by the trial court.

. . .


More recently, records reviewed in this court reflect a new pattern by trial courts.  The trial judge will explain the nature of the case in general terms, point out the parties and counsel, cover the most basic points of law (burden of proof, presumption of innocence, right to remain silent, etc.), explain the procedures and schedule to be followed and then turn the questioning over to trial counsel.  We encourage this approach.

Ible, 630 F.2d at 395.


As federal judges experiment with attorney-participation in voir dire, which is now common practice around the country in federal civil cases, many federal judges have come to view the practice is preferable in certain cases.  See, Report of the Committee on Juries of the Judicial Council of the Second Circuit, 12-31 (August 1984).  (Judges in criminal cases favored the experimental procedure by a 12-4 vote.)


The Second Circuit’s experimental result has been verified by empirical human behavioral studies.  See, Susan Jones, “Judge-versus Attorney-conducted Voir Dire:  An Empirical Investigation of Juror Candor,”  11 Law and Human Behavior 131-146 (June 1987).  Professor Jones conducted a study, supported by the National Institute of Justice, which supported the conclusion any seasoned trial attorney knows in his/her heart, i.e., that attorneys are more effective than judges in eliciting candid self-disclosure from potential jurors.  The subjects tested in the Jones study changed their answers almost twice as much when questioned by a judge as when interviewed by an attorney.  The judge’s presence -- and perceived authority -- evoked considerable pressure toward conformity to a set of perceived judicial standards among jurors, which tendency to conform and not disclose truly-held opinions is minimized during an attorney voir dire.


Judges are figures of great respect in our community and, like the bishop questioning prospective confirmands in the Catholic Church (defense counsel is having a flashback to 1964), most people are reticent to respond and careful about what they say.


III.
JUDGE NEEDS TO REMAIN NEUTRAL.


It should be counsel for the parties, not the neutral judge, who tries through voir dire questioning to pull a juror in one direction or another, when the juror is either reticent, uncleaer of his own views or even dissembling.


As Chief Justice John Roberts stated in his remarks to the Senate Judiciary Committee during his confirmation hearings in the Summer of 2005:


Judges and justices are servants of the law, not the other way around.  Judges are like umpires.  Umpires don’t make the rules; they apply them.  The role of an umpire and a judge is critical.  They make sure everybody plays by the rules.  But it is a limited role.  Nobody ever went to a ball game to see the umpire.


It takes away from the judge’s role as the neutral to have him interrogate prospective jurors in-depth about sensitive concerns and biases kept deep within the jurors’ hearts.


IV.
ATTORNEYS ARE IN BETTER POSITION TO CONDUCT VOIR DIRE.


The Supreme Court in Wainwright v. Witt, 469 U.S. 423, 425 (1985), recognized that a searching inquiry is often necessary before jurors can be excluded on the basis of moral, philosophical or practical reservations regarding a particular punishment.  The Supreme Court has often assumed, without suggesting it was deciding, that counsel would be permitted to participate in the death qualification process in a capital case.


As with any other trial situation where an adversary wishes to exclude a juror because of bias, then, it is the adversary seeking exclusion who must demonstrate, through questioning, that the potential juror lacks impartiality.  Wainwright, 469 U.S. at 423.


While the charges against the defendant herein do not carry the death penalty, the sensitivity of allegations of sexual impropriety involving children are almost as serious for many people and certainly set most person’s emotions roiling.


The trial judge also does not know enough of the facts, from the defense perspective, to do a thorough job of probing for juror bias.  The Fifth Circuit in United States v. Corey, 625 F.2d 707, 707 (1980), stated:  “This Court has previously stressed that voir dire examination not conducted by counsel has little meaning.”  On a more practical leval, it is essential for the trial judge to pay strict attention to the jurors’ responses and demeanor.  “[T]he manner of the juror while testifying is oft times more indicative of the real character of his opinion than his words.”  Reynolds v. United States, 98 U.S. 145, 156 (1879).  Such a focus can be undermined by concentration on the next question or tpic required of the interrogator.  Witt, 469 U.S. at 428.


V.
PUBLICITY AND PEREMPTORY CHALLENGES.


Regarding juror exposure to publicity about this case, while the court can elicit candid, but disqualifying information from the venire on the issue of knowledge of the facts of the case through media exposure or discussion; nevertheless, counsel is in a better position to do so.  Since it is the defendant’s burden to clearly demonstrate that a venire member is unqualified, it seems unfair to impede his lawyers’ ability to do so.  See United States v. Jones, 608 F.2d 1004 (4th Cir. 1979), cert. denied, 444 U.S. 1086 (1980) (challenger’s burden to show juror bias).  Nor are judges immune from failure to adequately probe the venire on this topic.  See Silverthorne v. United States, 400 F.2d 627 (9th Cir. 1968) (voir dire inadequate because judge relied solely on juror’s subjective evaluation of their abilities to function properly).


Peremptory challenges remain one of the most important rights of the accused.  Swain v. Alabama, 380 U.S. 202 (1965).  In view of the sensitive and complex issues in this case, counsel’s participation in questioning of prospective jurors on certain topics is essential.  Such a ruling would permit counsel to make an individual judgment regarding peremptory challenges rather than a stereotypical assumption of a rough guess, thereby impairing the peremptory challenge right.  See United States v. Harris, 542 F.2d 1283, 1294 (7th Cir.), cert. denied, 430 U.S. 934 (1976) (“the defendants must be permitted sufficient inquiry into the backgrounds and attitudes of prospective jurors to enable them to exercise intelligently their peremptory challenges”); United States v. Ledee, 549 F.2d 990, 993 (5th Cir.), cert. denied 434 U.S. 902 (1977) (“peremptory challenges are worthless if trial counsel is not afforded an opportunity to gain the necessary information upon which to base such strikes.”).


VI.
SOCIAL SCIENCE EVIDENCE SHOWS ATTORNEY-CONDUCTED VOIR DIRE MORE EFFECTIVE.


When the judge conducts the voir dire, it usually consists of leading questions which cause prospective jurors to agree unquestioningly.  It is not uncommon to hear a judge ask a prospective juror, “You can be fair and impartial, can’t you?” to which the obvious appropriate answer is, “Yes.”  Few jurors ever dare to disagree.  Social science studies have repeatedly shown that jurors are acutely aware of even the most subtle cues or indications from the judge.  Fearing the court’s disapproval, jurors will usually respond to the court’s queries in a manner they believe is acceptable to the court without actually considering their own individual personal and honest responses.  Note, “Judges’ Non-Verbal Behavior in Jury Trials:  A Threat to Judicial Impartiality,” 61 Va. L. Rev. 1266 (1975); see Broeder, “Voir Dire Examinations:  An Empirical Study,” 38 S.Cal. L. Rev. 503, 506, 513 (1965); and the previously-mentioned Jones study.


The Supreme Court has noted:


The influence of the trial judge on the jury “is necessarily and properly of great weight” and “his lightest word or intimation is received with deference, and may prove controlling.”  Oeurcia v. United States, 289 U.S. 466, 470 (1933) (quoting Starr v. United States, 150 U.S. 614, 626 (1894)).


Attorney conducted voir dire is a more effective tool for eliciting bias than questioning conducted by the court alone, especially in sensitive cases.  The social distance between the questioner and the prospective jurors is reduced and jurors feel less inhibited about offering more candid responses to an attorney.  Furthermore, the judge cannot have the same interest in discerning juror bias as does an adversary and the adversaries may be more sensitive to those juror responses which may need follow-up inquiry.  Moreover, the trial judge is less familiar with the evidence and case theories than are the parties.


In United States v. Ledee, 549 F.2d 990, 993 (5th Cir. 1977), the Court recognized that:


A judge cannot have the same grasp of the facts, the complexities and nuances as the trial attorneys entrusted with the preparation of the case.  The court does not know the strength and weakness of each litigant’s case.  Justice requires that each lawyer be given an opportunity to ferret out possible bias and prejudice of which the juror himself may be unaware until certain facts are revealed.


Wisconsin and most states, either through statute or court rule, specifically permit attorney-conducted voir dire as of right in all criminal proceedings.  See, Gutman, “The Attorney-Conducted Voir Dire of Jurors:  A Constitutional Right,” 39 Brooklyn L.Rev. 290, 324 (1972), the Commentary to the American Bar Association Standards for Criminal Justice (2d Ed. 1986), Trial by Jury, section 15-2.4, states that “’the overwhelming majority of state courts hold that attorney-conducted voir dire in criminal cases is essential to fundamental fairness under state constitutions, as well as the Sixth Amendment.’”  Id. at 55.


For these reasons, counsel for the defendant respectfully requests that the court allow attorney-conducted voir dire in this case.
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