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To: T. Hovest, Prosecuting Officer

COMES NOW BEFORE THIS HONORABLE COURT Mr. Xxxxxx Xxxxxx, by and through his attorney, James A. Brown, Jr., moving for relief based upon three separate grounds.  These grounds will be discussed below.

Lack of Incident Site Video
First, the defense requests a dismissal for failure to comply with SC Code Section 56-5-2953 by not videotaping the incident site or complying with the exceptions listed therein.  See City of Rock Hill v. Suchenski, 2007 WL 1756471 (SC 2007).  In Suchenski, the Supreme Court of South Carolina affirmed the dismissal of a DUAC prosecution because the arresting officer failed to videotape the incident site as required by the South Carolina Code of Laws.  More specifically, the Court noted that SC Code Section 56-5-2953 requires videotaping at the incident site, unless an exception under subsection (B) applies.  Suchenski, at 1.  Further, the Court noted that dismissal is proper in situations where the videotape requirements are not met.

In the case at bar, it is undisputed that no videotaping was made at the incident site.  Further, there is no “sworn affidavit certifying that the videotaping equipment...was in inoperable condition.”  See SC Code Section 56-5-2953(B).  Also, no other exceptions apply.  Therefore, because of this statutory violation, alone and in conjunction with the other reasons stated herein, this matter should be dismissed with prejudice. 

Discovery Violation
Second, the defense requests a dismissal for the failure to comply with discovery requests for evidence.  The South Carolina Rules of Criminal Procedure require that, upon request, the state provide the defense any “papers ...which are material to the preparation of his defense...”  SCRCrimPro 5(3).  Further, Due Process requires that the prosecution provide the defense with all evidence tending to exculpate the defendant in a criminal prosecution or tending to mitigate sentencing when such knowledge can be imputed to the prosecution.  Due Process also requires a similar production of information having impeachment value in regards to the theory of prosecution.  Brady v. Maryland, 373 U.S. 83 (1963) and Giglio v. United States, 405 U.S. 150 (1972).  

In the case at bar, the arresting officer indicated that his videotaping equipment was inoperable because of a malfunction.  However, no sworn affidavit has been provided to this effect, even though this is required by statute.  See SC Code Section 56-5-2953(B).   Further, a Rule 5 motion was filed on May 17, 2005.  Also, a Brady motion requesting “any and all information regarding the installation, maintenance, or repair, or the like of audio/video equipment in the vehicle belonging to Officer Hovest” was filed on October 7, 2005.  However, no information or response has been provided in this regard.  Therefore, this case should be dismissed for this violation alone or in conjunction with the other grounds offered herein. 

Violation of Right to Counsel
Thirdly, the defense requests a dismissal for the failure to honor the Defendant’s invocation of his statutory right to counsel prior to responding to the request for a breath sample in the datamaster room.  The SC Code of Laws requires that a person charged under Section 56-5-2930 be read his “Miranda rights” at the breath site.  SC Code Section 56-5-2953(A)(2)(b).  This Miranda requirement, inserted by legislative act in 2003, changed the previous law regarding Miranda requirements in the DUI context.  In fact, the amendment to this legislation also deleted the phrase “if required by state or federal law;” thus requiring that the state offer and comply with Miranda in the DUI context.

In the case at bar, it is undisputed that Mr. Xxxxxx was charged with DUI.  Further, it is undisputed that he was read his “Miranda rights,” including the right to counsel.  In fact, in response to this recitation, Mr. Xxxxxx promptly invoked his right to counsel.  However, Mr. Xxxxxx was denied the right to speak to counsel.  Further, law enforcement continued through the datamaster procedure by requesting a breath sample without allowing Mr. Xxxxxx the “guiding hand of counsel” he was seeking.  Therefore, based upon this violation alone and in conjunction with the other grounds contained herein, Mr. Xxxxxx seeks the dismissal of this charge.

Further not sayeth the Defendant.

______________________________

Dated: July 17, 2007

James A. Brown, Jr.

Attorney for the Defendant
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