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MOTION TO SUPPRESS AND FOR A FRANKS HEARING 

RELATED TO THE AFFIDAVIT IN SUPPORT OF THE SEARCH WARRANT 

FOR THE SEARCH OF 23 VERNON STREET, APARTMENT 3,  

AND INCORPORATED MEMORANDUM OF LAW  
NOW COMES the defendant, David Rodriguez, who hereby moves that this Honorable Court, pursuant to the Fourth Amendment of the United States and Franks v. Delaware, 98 S.Ct. 2674 (1978), grant the defendant a hearing on this motion and suppress from evidence items seized from the February 2, 2006 search of 23 Vernon Street, apartment 3, Worcester, Massachusetts.  As reasons therefore, the defendant states the following.

The Fourth Amendment of the United States Constitution and Franks v. Delaware govern the defendant’s current request for a hearing and suppression of the evidence.  The Supreme Court held: 

Where the defendant makes a substantial preliminary showing that the false statement knowingly and intentionally, or with reckless disregard for the truth, was included by the affiant in the warrant affidavit, and if the allegedly false statement is necessary to the finding of probable cause, the Fourth Amendment requires that a hearing be held at the defendant’s request.

Franks, 98 S. Ct. 2674 (1978); United States v. Ferrara, 771 F.Supp. 1266, 1973 (D.Mass. 1991).


In the instant case, the affidavit in support of the February 2, 2006, search warrant indicates that in or about the first week of January 2006, a confidential informant had a conversation with Officer James Carmody of the Worcester Police Department regarding the alleged sale of drugs by the defendant at 23 Vernon Street, apartment 3.  The informant first stated that the defendant stayed at 23 Vernon Street on occasion.  The affidavit then indicates that the defendant lives in the apartment with his girlfriend.  There was no other information given by this informant regarding this alleged drug activity.  It is difficult to believe that a conversation with a confidential informant ever took place regarding the defendant and this residence.  


Indeed, first the affidavit has no other statements from the confidential informant regarding the illegal drug activity.  There is no indication that the informant had bought drugs from that location.  There is no indication how the informant even knew that drugs were being stored in that location.  The police did not ask the informant to conduct any controlled buys.  There is no information regarding the type of drugs that were being stored and sold.  The affidavit contains conflicting statements from the alleged informant regarding whether the defendant stayed or lived at the location.  It appears as if the police merely knew that the defendant’s girlfriend lived at that location and therefore became suspicious and attempted to harbor some evidence against him.


This is bolstered by the fact that the during the Grand Jury testimony of Officer Carmody he indicated that he had learned from the informant that the defendant was selling crack cocaine from 23 Vernon Street.  No where in the affidavit does it mention that the informant was talking about the sale of crack cocaine.  This is further bolstered by the fact that the affidavit indicates that the defendant’s girlfriend’s father, Carlos Rodriguez, was stopped by police and he stated that the defendant was his daughter Wanica’s boyfriend.  Again, however, during Officer Carmody’s Grand Jury testimony he indicates that Carlos Rodriguez is the brother, not the father, of the defendant’s girlfriend.  
The affidavit further indicates that police conducted surveillance of the residence.  It appears from the affidavit that nothing came of that surveillance.  However, when compared to Officer Carmody’s Grand Jury testimony it appears as if that during the surveillance officers actually observed the defendant exit 23 Vernon Street on one occasion and the defendant spoke to the officers and told them that he lived at that location.  A highly unlikely event.     

According to the affidavit, apparently, without any sufficient information to establish probable cause for a warrant, the police began to conduct trash pulls from outside the residence in an attempt to find something against the defendant.  


The affidavit indicates that on January 19, 2006 and February 1, 2006, two trash pulls were conducted.  As a result, some marijuana residue, plastic cut corner baggies and an empty bottle of Inositol were found in the trash, along with some personal paperwork of Wanica Santos.  There simply was nothing found in the trash linking the defendant to that residence.  

Officer Carmody’s Grand Jury testimony indicates that during the search the defendant was read his Miranda rights and had a conversation with the officers regarding his involved in the MKP (“Minor Kilby Posse”) gang.  The defendant was never read his rights and this conversation, if any, was wholly misconstrued in the Grand Jury testimony.  Officer Carmody’s testimony further indicates that the defendant was in default in the state court on the drug charges and that the defendant was making crack cocaine with Inositol powder.  Again, statements that are simply not true.

The contradictions between the affidavit and the Grand Jury testimony alone warrant a hearing on this matter to determine what exactly took place with regard to the warrant and the subsequent search.  

In addition, the information submitted by the government in the affidavit in support of the warrant without any information being provided by the confidential informant and without the two trash pulls on January 19, 2006 and February 1, 2006, does not support a finding of probable cause to issue the warrant.

First, without information provided by the informant there is absolutely no linking the defendant and any alleged criminal activity to 23 Vernon Street, apartment 3.  The Constitution requires that a finding of probable cause to a search be based on a determination that certain objects are probably connected with criminal activity, and that objects are currently located at a particularly described place.  Sygro v. United States, 53 S.Ct. 138 (1932).  
Couple this with the fact that the items seized from the trash also never linked the defendant to the apartment.  Furthermore, there is no indication in the affidavit as to how long the trash might have remained outside 32 Vernon Street before Officer Carmody recovered it.  The building at 32 Vernon Street has at least three apartment units.  There is no indication whether the retrieved items came from a communal receptacle for all units; whether there were multiple cans or bags of trash and, if so, which cans or bags came from which unit; whether the containers were sealed in any manner; or even whether the paperwork in the name of Wanica Santos was retrieved from the same bag as the alleged incriminating evidence.  There was no fingerprint identification of the incriminating evidence demonstrating it belonged to an inhabitant of apartment 3.  There is therefore no basis in the affidavit to conclude that the incriminating items likely came from apartment 3.  

For all the foregoing reasons, this Honorable Court should grant the defendant’s request for an evidentiary hearing with respect to this motion and suppress the fruits of the February 2, 2006 search at 23 Vernon Street, apartment 3.  At a hearing, the defendant will establish that false statements were either knowingly and intentionally made or were made with a reckless disregard for the truth, and that the false statements are essential to a finding of probable cause.  

Respectfully submitted,

DAVID RODRIGUEZ,

BY HIS ATTORNEY,

______________________________ 

Peter L. Ettenberg, Esquire








GOULD & ETTENBERG, P.C.








370 Main Street








Worcester, MA  01608








(508) 752-6733








BBO # 156520

Dated:
May 16, 2008
UNITED STATES OF AMERICA

DISTRICT OF MASSACHUSETTS

UNITED STATES



)







)

V.





)
No.  06-40023-FDS







)

DAVID RODRIGUEZ


)

AFFIDAVIT

I, David Rodriguez, do hereby state that the following is true to the best of my knowledge, information and belief:

1. A true copy of the affidavit in support of the application of a search warrant filed by Officer James Carmody is attached hereto.

2. A true copy of the Grand Jury minutes of July 16, 2006 is further attached hereto.

3. On page 1 of the affidavit, Officer Carmody states that he had a conversation with an informant regarding drug activity at 23 Vernon Street.  
4. There is a lack of sufficient information in the affidavit to indicate that this ever took place.  Furthermore, in the Grand Jury minutes on page 22 it indicates that the police learned that I was selling crack cocaine from that location.  This contradicts any information in the affidavit and the warrant.  
5. On page 1 of the affidavit, Officer Carmody states that there was surveillance conducted of 23 Vernon Street, however, he does not indicate that anything came of that surveillance.  However, in his Grand Jury testimony on pages 22-24, he indicates otherwise. 
6. The claims in the affidavit and the Grand Jury testimony are false.  
7. This affidavit does not include all the facts and circumstances known to me about this incident.  It was prepared solely to litigate the accompanying Motion to Suppress.

Signed under the pains and penalties of perjury this _____ day of ________, 2008.








___________________________








David Rodriguez
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