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Because the affidavit in support of the search warrant exercised on Defendant’s residence lacked probable cause, the search was illegal under the Fourth Amendment of the United States Constitution, Article 1, § 10 of the South Carolina Constitution, and South Carolina Code § 17-13-140.  Consequently, Defendant hereby moves to suppress all evidence seized from Defendant’s residence.

I.  Facts

On August 20, 2006 around 11:00 pm, members of the Charleston County Sheriff’s Office responded to a 911 hang up call at 3244 River Road, on Johns Island, in Charleston County.  Officer Blakely arrived on the scene and met with Claudine Johnson, AKA “Sunshine,” who directed the officer to 3129 River Road, the location of Fields Grocery and the body of a deceased male.  Johnson explained to Blakeley that while sitting in an apartment behind the incident location she heard a gunshot. She left the apartment, found the victim, and called 911 from Johnson’s Lounge, at 3244 River Rd.


Shortly thereafter, Detective Pacheco arrived on the scene.  Blakely directed Pacheco to Johnson.  Johnson told Pacheco that “she and some friends were sitting in the apartments located at the rear of the property watching the game.  She advised that she heard the gunshot, and turned down the television.”  (Detective Pacheco’s Supplemental Report, p. 1).  She went on to say that when one friend left the apartment, he discovered the victim lying in the road, after which she called 911.  She added that she heard the gunshot during the last two minutes of the Colts game.


Detective Stanley also responded to the scene.  He interviewed another witness, Janelle Wright-Johnson.  She told Detective Stanley that “she was in her house watching the Colts football game when she heard a loud noise she thought to be a firecracker.  She advised that her friend, Ernest Taylor, was leaving to take his mother to the hospital, but backed up and told us that someone was lying on the ground.”  (Pacheco’s report, p.2).


The next day, Detective Pacheco obtained a written statement from Johnson.  She again stated that a group was watching the Colts game when they heard the gunshot.  Detective Pacheco asked who else was present.  Johnson said Janelle Wright and two other males were with her when they heard the gunshot.  (Johnson’s written statement dated 8-21-06)

The next day, August 22, detectives met with a “confidential informant” who indicated Claudine Johnson told him she was present at the murder location, saw the murder and could name and identify the shooter.  He further indicated that the Defendant gave Johnson crack cocaine in order to not reveal what she saw.  (Benjamin Hunt’s written statement, dated 8-22-06)  The Sheriff’s Office paid the informant $1,500.00 for the information.


After receiving the tip, detectives went to Johnson’s residence, where she agreed to accompany detectives to the Sheriff’s Office for further questioning.  Once there, Johnson initially denied any knowledge of the murder, beyond what she previously told detectives.  (Detective Drake’s Supplemental Report)  At some point, detectives read Johnson her Miranda rights and had her sign a waiver indicating detectives sought to question her concerning “the charge of murder.”  Subsequently, according to detectives, Johnson changed her initial story, indicating she witnessed the murder and naming the Defendant as the shooter.


Johnson ultimately signed an eight-page written statement concerning the murder.  Initially, she indicated only that she saw the defendant at the scene, before and after the shooting.  She continued to maintain she and others were inside when shots were fired.  Only upon further questioning from detectives did she indicate she was outside, behind a tree, and saw the defendant shoot the victim.  She indicated the motive for the shooting was robbery and that the Defendant shot the victim after the victim told him he did not have any money.  She further indicated she was using drugs just prior to the shooting.  (Johnson’s written statement and advisement of rights form dated 8-22-06)  The victim was found with $554.00 in his wallet.  

Nothing in the discovery indicates investigators attempted to resolve discrepancies in witness statements concerning Johnson’s whereabouts at the time of the shooting, despite the fact that at least one witness – Janelle Wright – told investigators Johnson was with her and Ernest Taylor at the time, and despite the fact that Johnson, in earlier statements, told investigators she was with Wright and two other men at the time.  In other words, detectives apparently ignored information that corroborated Johnson’s first four versions of her account of the incident, placing her in a residence, watching a football game at the time of the shooting.

On August 22, Detective Pacheco sought a search warrant for the Defendant’s residence, stating the probable cause as follows:

That on or about August 20, 2006, at approximately 2310 hours members of the Charleston County Sheriff’s Office responded to 3129 River Road to discover the victim, Tereso Vasquez-Gonzales, deceased with a gunshot wound to the back.  During the course of the investigation Detectives obtained a written statement from eye witness to the shooting who recognized and identified one Xxxx Bernard Xxxx as the assailant who shot the above victim.  The incident was found to have occurred when the defendant, Xxxx, approached the victim and brandished a firearm.  The defendant then demanded the victim’s money at which time the victim fled.  Resulting in the defendant firing his weapon and striking the victim in the back.  All evidence being sought will be compared with evidence already obtained in the investigation.


In the early morning hours of August 23, members of the Charleston County Sheriff’s Office executed the search warrant on the defendant’s residence and arrested him.  

Defense investigators interviewed Janelle Wright, Ernest Taylor, and Edward Snipe.  All confirm Johnson’s original statement -- she was with them, inside, watching the football game, when they heard shots fired.  Defense counsel now seeks to suppress evidence obtained in the search of Defendant’s residence.

II. Argument
A.
Because the affidavit contains no information establishing Johnson’s veracity as an informant, or any information independently corroborating her statement to investigators, the search warrant lacked probable cause.

“The task of a magistrate when determining whether to issue a warrant is simply to make a practical, common sense decision as to whether, under the totality of the circumstances, set forth in the affidavit, including the ‘veracity’ and ‘basis of knowledge’ of persons supplying hearsay information, there is a fair probability that evidence of a crime will be found in a particular place.  State v. Driggers, 473 S.E.2d 57 (1996), citing Illinois v. Gates, 103 S.Ct. 2317 (1983), emphasis added.  In Gates, the United States Supreme Court clarified the probable cause requirement for government searches based upon information provided by informants.  In determining whether the information relied upon by law enforcement in seeking the warrant is reliable, the Court made clear that no one factor was necessary, or sufficient to establish probable cause.  Instead, probable cause arises from the totality of the circumstances and “a deficiency in one (factor) may be compensated for, in determining the overall reliability of a tip, by a strong showing as to the other, or by some other indicia of reliability.”  Id. at 2329.  The Court explained:

If, for example, a particular informant is known for the unusual reliability of his predictions of certain types of criminal activities in a locality, his failure, in a particular case, to thoroughly set forth the basis of his knowledge surely should not serve as an absolute bar to a finding of probable cause based on his tip. . . . Likewise, if an unquestionably honest citizen comes forward with a report of criminal activity – which if fabricated would subject him to criminal liability – we have found rigorous scrutiny of the basis of his knowledge unnecessary. . . . Conversely, even if we entertain some doubt as to an informant’s motives, his explicit and detailed description of alleged wrongdoing, along with a statement that the event was observed firsthand, entitles his tip to greater weight than might otherwise be the case.  Id.

Our courts have applied Gates in precisely this fashion, looking to the presence of one reliability factor, when another is lacking or even absent, in assessing the existence of probable cause.  What is clear from the case law, as Gates mandates, is that the information provided must give the magistrate some reason to find the information reliable, based upon some combination of the following:   the source of the information, the circumstances surrounding the giving of the information, and independent corroboration of the information by law enforcement.  

Courts may deem an informant reliable when that person has provided truthful information in the past.  State v. Williams, 377 S.E.2d 308 (1989).  That a citizen comes forward with information, without potential gain or possible bias, weighs in favor of finding the informant reliable.  State v. Sullivan, 230 S.E.2d 621 (1976).  The least reliable informants are those that provide information anonymously, with impunity for fabricating.  Gates, 103 S.Ct. at 2332.

An affidavit weak on informant reliability, may nonetheless survive scrutiny if law enforcement corroborates the information provided.  In State v. Dupree, 583 S.E.2d 437 (Ct. App. 2003), the Court upheld a search warrant, despite a finding that the affidavit in support thereof failed to establish the reliability of the informant, where the police were able to independently corroborate the information.  There, a confidential informant made a controlled purchase of drugs from the defendant, while the officer-affiant waited near the incident location.  Id at 439.  Despite the fact that the affidavit in support of probable cause did not establish the informant’s reliability by detailing a history of the informant’s providing reliable information in the past, the court concluded that the facts surrounding the transaction, independently corroborated by the affiant-officer, allowed the magistrate to issue the warrant.  Id. at 443.  Specifically, the affiant: set up the controlled buy, confirmed that prior to entering the defendant’s residence the informant had no drugs on his person, observed the informant enter the residence, and observed him return with the drugs.  Id.  The court held:  “the warrant must be upheld not on the basis of the past credibility of the informant, but upon the independent verification of facts by the affiant.  The information furnished by the informant taken as a whole in light of all the circumstances disclosed is reliable.”  Id.

Likewise, in State v. Bellamy, 519 S.E.2d 347 (1999), the Court upheld the issuance of a search warrant, despite an affidavit weak on informant reliability, where a named informant gave very specific information, based upon his observations, of criminal and incriminating activity on the part of the defendant, some of which law enforcement could corroborate.  There, the State Law Enforcement Division had interviewed an inmate at the local detention center after learning he may have information about a recent burglary of the local police department where firearms were stolen.  The search warrant for the defendant’s residence contained no information concerning the informant’s reliability.  Id. at 347.  However, the affidavit went into great detail concerning the incriminating and illegal activities witnessed by the named informant, specifically that he observed the defendant firing outside his residence a .25, .38 and .22 caliber weapon, all of the same caliber as the guns stolen in the burglary.  Id. at 349.  The informant observed the defendant place the weapons back inside his residence after firing them.  Id.  The informant made these observations within two weeks of the burglary.  Id.  He further stated that he had observed cocaine inside the residence.  Id.  The court held:  “Although the affidavit is weak on the element of the reliability of the informant, this deficiency is compensated for by the strong showing of specificity, first-hand observation, and partial corroboration.”  Id.  

In State v. Driggers, 473 S.E.2d 57 (Ct. App. 1996), the Court, in addition to appealing to detailed, first-hand observations of incriminating activity on the part of the informant, upheld the issuance of a search warrant based upon the relationship between the informant and the defendant.  There, the affiant presented the magistrate first-hand accounts of the defendant’s criminal, suspicious activities, observed by the defendant’s roommate, specifically: the defendant repairing a gun, cutting eye holes in black material, and then leaving the apartment around midnight, on the night of the robbery of a local restaurant where the perpetrators wore masks and carried guns; the defendant returning the morning after the robbery wearing wet clothes; the defendant counting out $2,400.00 --  $100.00 short of the take from the robbery; and the defendant offering the roommate $100 to get a room in the hotel down the hall from where the defendant would be staying.  Id.   Finally, the roommate indicated authorities would find the defendant in the hotel, with the money.  Id.  The roommate provided law enforcement the above information only 10 days after the robbery.  Id.  In addition to the detailed facts, observed by the informant, the Court appealed to the fact that the information came from the defendant’s roommate.  “An informant is reliable if he possessed a special relationship and capacity to gain knowledge that should prompt belief in the veracity of his information.”

Conversely, first-hand observation of illegal activity, without facts to establish reliability will not support a finding of probable cause.  In State v. Johnson, 395 S.E.2d 167 (1990) our Supreme Court declined to uphold a finding of probable cause where the affidavit read, simply:  “a confidential informant had seen a quantity of cocaine in Johnson’s home within the past seventy-two (72) hours.”  Id. at 169.  Nothing in the affidavit indicated that the informant had in the past provided information later determined to be truthful.  Nothing in the affidavit indicated law enforcement had corroborated the information provided.  In finding the affidavit insufficient, the Court reasoned:  “without any information concerning the reliability of the informant, ‘the inferences from the facts which lead to the complaint’ will be drawn not ‘by a neutral and detached magistrate,’ as the Constitution requires, but instead by a police officer ‘engaged in the often competitive enterprise of fettering out crime,’ or, as in this case, by an unidentified informant.” Id., citing Aguilar v. Texas, 84 S.Ct. 1509 (1964).   See also State v. Adolphe, 441 S.E.2d 832 (Ct. App. 1994)(without showing of confidential informant’s reliability or independent corroboration of information provided, affidavit not supported by probable cause).

Even where an informant revealed herself to the magistrate, signed the affidavit under oath swearing that she had personally observed drugs in the defendant’s residence, and that the defendant told her the substances were marijuana and cocaine while she was in his residence, the seventh circuit refused to uphold a search warrant absent specific details and independent corroboration.  U.S. v. Peck, 317 F.3d 754 (2003).  There, the defendant’s girlfriend swore before the magistrate to the above facts.  However, because the only details she gave were that she had been in the house and shown drugs two days before, Id. at 756, the court found that “the minimal amount of detail in (the affidavit) does not support a finding of probable cause.”  Id. at 757.  The scant amount of information, coupled with a lack of independent corroboration, Id., rendered the affidavit defective.  Thus, personal observation of illegal substances in a defendant’s residence, will not suffice to establish probable cause.

Our cases, collectively, stand for the following proposition.  Where the affidavit is weak on the issue of informant reliability, the affidavit will nevertheless support a finding of probable cause where the information provided, given the totality of the circumstances, possesses certain indicia of reliability, specifically, some combination of:  independent corroboration by law enforcement, Dupree; detailed, partially corroborated, first-hand observations of criminal activity on the part of the suspect, Bellamy, Driggers; specific details arising from relationship to the suspect that would grant the informant access to incriminating information, Driggers.  Furthermore, “while perhaps no one of these factors independently could have been dispositive, the totality of all these circumstances certainly satisfies the credibility prong.”  Sullivan, 230 S.E.2d at 624.

Here, there is no information as to Johnson’s reliability as an informant, nothing indicating she had provided truthful information in the past, nothing indicating she acted as a concerned citizen, nothing indicating she had any relationship with the Defendant allowing him access to information otherwise unavailable to others.  From the affidavit, the magistrate would have no knowledge as to why investigators met with Johnson, whether she came forward as a concerned citizen, whether investigators interviewed her as a suspect, whether she was working with authorities, whether Johnson was under arrest.  As such, nothing in the affidavit would have allowed the magistrate to assess Johnson’s credibility.


Secondly, nothing in the affidavit compensates for the complete lack of information as to Johnson’s reliability in a way that would have allowed the magistrate to find the information provided, as a whole, reliable.  Nothing in the affidavit indicates Johnson had provided law enforcement reliable information in the past.  Nothing in the affidavit indicates law enforcement corroborated the information Johnson provided.
   


Moreover, because nothing in the affidavit suggests a nexus between the information provided by Johnson and the location to be searched, the affidavit does not state facts sufficient to establish probable cause to search the Defendant’s residence.  In determining whether probable cause to search a location exists, the crucial element is not whether the target of a search is suspected of committing a crime, but whether there is sufficient reason to believe that evidence of criminal activity will be found in the location specified.  Zurcher v. Stanford Daily, 98 S.Ct 1970 (1978).  Despite the fact that a search warrant provides sufficient information concerning illegal activity on the part of a suspect, absent some connection between the activity and the location to be searched, probable cause does not exist.  
For example, where an affidavit detailed that an informant reported to police that he personally purchased drugs from the defendant, and gave specific details about the defendant’s name, address, alias, mode of operation, and area where he sold drugs, but nothing in the affidavit pointed to any criminal activity or evidence thereof in the place to be searched – the defendant’s residence – the Fourth Circuit found a search warrant deficient in failing to establish a nexus between the reliable information and the place to be searched.  U.S. v. Lalor, 996 F.2d 1578 (4th Cir. 1993).  “The court finds the affidavit is devoid of any basis from which the magistrate could infer that evidence of drug activity would be found at (the defendant’s residence).  The affidavit does not describe circumstances that indicate such evidence was likely stored at (defendant’s) residence. . . .Nor does the affidavit explain the geographic relationship between the area where the drug sales occurred and (the defendant’s residence).  Id. at 1582, 1583.
Here, nothing in the affidavit at all alludes to incriminating items possessed by the Defendant or any reason to suspect such items would be found in his house, beyond the allegation that he committed the crime and resided at the location to be searched.  At least one court on strikingly similar facts found such a nexus, or lack thereof, insufficient to establish probable cause.  In U.S. v. Charest, 602 F2d 1015 (1st Cir. 1979), the United States Court of Appeals for the First Circuit reversed a conviction because the search warrant that yielded the murder weapon failed to state a sufficient basis to believe that the weapon would be found in the defendant’s residence.  Much as in this case, the affidavit in support of probable cause stated that an eyewitness observed the defendant shoot the victim.  The Court of Appeals reversed the conviction holding that:  “There is nothing in the affidavit from which a factual finding could be made that the gun used in the shooting was probably located at the defendant’s residence.”  Id. at 1017.  The Court reasoned:

Common sense tells us that it is unlikely that a murderer would hide in his own home a gun used to shoot someone.  If (defendant) shot (the victim), as the affidavit states, one of the first things he would do would be to get rid of the gun. The handgun could easily have been disposed of permanently within a short time after the crime. It is not reasonable to infer that defendant drove from (the incident location) to (his residence) and then casually placed a weapon which had fired more than one bullet into a man on the shelf in his bedroom closet. Ballistics is not only an accurate science, it is also well-known. We have been unable to find any case in which a search warrant was issued for a person's home on the sole basis that a handgun had been used by that person in the commission of the type of crime where the bullets used could be traced to the gun.  Id.  See also U.S. v. Flanagan, 423 F2d 745 (5th Cir. 1970)(no nexus between fact that defendant caught with items stolen in burglary and possibility other items would be found at his residence sufficient for probable cause);  U.S. v. Lockett, 674 F2d 843 (11th Cir. 1982)(evidence that defendant threatened to blow up building insufficient to justify search for bomb-making materials at his residence).
The affidavit in this case fails all criteria for determining probable cause for a search warrant.  For all of the foregoing reasons, the Defendant asks this Court to find the search of the Defendant’s residence illegal and suppress the evidence seized therein.
B.
Because the affiant omitted exculpatory information concerning informant Johnson, her prior statements denying knowledge of the murder, statements from other witnesses placing her elsewhere, and the circumstances surrounding her interview with law enforcement, the affiant acted at least recklessly in procuring the search warrant, and the information omitted, if included, would preclude a finding of probable cause.

A search warrant obtained upon deliberately false information, or upon information obtained with reckless disregard for the truth, will not justify the execution of a search warrant if the affidavit considered without the false information lacks probable cause.  Franks v. Delaware, 98 S.Ct. 2674 (1978).  The rule in Franks applies with equal force to omissions, where the excluded exculpatory information, if included in the affidavit, would have precluded a finding of probable cause.  State v. Missouri, 524 S.E.2d 394 (1999).  A defendant is entitled to a hearing in order to challenge the veracity of the warrant under Franks if the defendant alleges a deliberate falsehood, or reckless disregard for the truth, along with an offer of proof, and if the affidavit, considered with the false information omitted, or with the exculpatory information included, would not amount to probable cause.  Id. at 397.
As discussed above, the affidavit in this case relies exclusively on the statement of an unnamed informant to connect the Defendant to these crimes.  The affidavit made no mention of the fact that Johnson had given at least four other statements denying being present at the scene of the murder: one to Officer Blakely on the night of the murder; one to Detective Pacheco on the night of the murder; a written statement given to Pacheco the day after the murder; and the first portion of her written statement given to Pacheco on August 22, 2006.

Additionally, the affidavit does not include the fact that Johnson had changed her story only after being advised of her Miranda rights in connection with a “murder,” as stated on the advisement of rights form.  The magistrate was unable to assess her reliability or lack thereof due to the bias that accompanies the statement of a codefendant.  
Constitutional jurisprudence recognizes and supports our commonsense intuitions about “snitches.”  In Lilly v. Virginia, 119 S.Ct. 1887 (1999) the Supreme Court refused to adopt Virginia’s position that statements against penal interest, wherein the declarant places blame on another individual, are inherently reliable.  In so doing, the Court chronicled a history of the Court’s skeptical view of statements from those under suspicion, who cast blame onto others.  The Court, quoting Wigmore, reasoned:  “an accomplice often has a considerable interest in ‘confessing and betraying other criminals.’” Id. at 1897.  Likewise, when an alleged accomplice testifies, his confession that ‘incriminates himself together with the defendant . . . ought to be received with suspicion, and with the very greatest care and caution . . . ‘” Id., quoting Crawford v. United States, 29 S.Ct. 260 (1909).  Also, “when one person accuses another of a crime under circumstances in which the declarant stands to gain by inculpating another, the accusation is presumptively suspect . . .”  Id., quoting Lee v. Illinois, 476 U.S. 530, 541 (1986).  “Due to his strong motivation to implicate the defendant and to exonerate himself, a codefendant’s statement about what the defendant said or did are less credible than ordinary hearsay evidence”  Id., quoting Bruton v. U.S., 391 U.S. 123, 141 (1968).  And finally, “It is clear that our cases have consistently viewed an accomplice’s statements that shift or spread the blame to a criminal defendant as falling out of those ‘hearsay exceptions that are so trustworthy that adversarial testing can be expected to add little to the statement’s reliability.”  Id. at 1888.  See Crawford v. Washington, 124 S.Ct. 1354 (2004)(testimonial statements, including those by suspects that partially inculpate the declarant and shift blame to another, are never admissible, absent opportunity to cross examine.)  
Similarly, the government violates the mandate of Brady v. Maryland, 83 S.Ct. 1194 (1963), requiring the government reveal exculpatory evidence to the defense, when it fails to disclose a witness’ motive for bias, even where that witness does not testify for the prosecution.  Kyles v. Whitley, 115 S.Ct. 1555 (1995).  There, the prosecution failed to reveal the fact that the informant who “made the case” for the State expressed to police his concern that he would be charged with the murder under investigation, Id. at 1561, expressed a desire not to go to jail, Id., and suggested ways to “set up” the defendant. Id.  Failure to turn over evidence of the informant’s bias, despite the fact that he did not testify, violated the mandate of Brady because the defense could have used the information to question the integrity of an investigation that ignored evidence of a suspect’s guilt in order to get him to cooperate, giving the informant all the more reason “to ingratiate himself with the police and for the police to treat him with suspicion they did not show.”  Id. at 1569.
A Court of Appeals case from Georgia applied this same rationale in the search warrant context, refusing to uphold a search warrant where the affidavit omitted evidence that the informant was under arrest on drug charges at the time he provided information used in the affidavit.  In Peters v. State, 445 S.E.2d 290 (Ga. App. 1994), the affidavit indicated that law enforcement received information within the last 72 hours from a confidential informant who claimed to have observed the suspect possess and sell drugs from his residence within the last month.  Id. at 291.  The affidavit also stated the informant, within the last 36 hours, learned from the suspect that he had marijuana to sell at his residence.  Id. at 291.  The affidavit further indicated that informant had in the past provided information leading to the seizure of drugs.  Id.  The affidavit also stated that law enforcement had corroborated some of the information provided.  Id.
The evidence at trial revealed that the “drugs seized upon information provided by the informant” were in fact the informant’s own drugs, that he confessed to possessing.  Id.  Furthermore, only after being arrested did the informant come forward with the information concerning the defendant’s criminal activity.  Applying Franks and Gates, the court held:  

We find the information regarding the seizure of the informant’s marijuana and his subsequent arrest and cooperation with legal authorities does nothing to support, but rather vitiates, a finding of reliability of the informant.  Additionally, any corroborating facts set out in the affidavit, including, the affiant’s corroborating statements regarding the inhabitants of the residence in question and its location, were insufficient to remedy this reliability defect.  Id. at 292.

In addition to the potential for bias arising out of his pending charges, Johnson’s involvement with drugs makes any information he provides suspect.  The law recognizes in different contexts that State witnesses’ drug histories require that courts and juries rely on what they say with caution and suspicion.  “We believe that a government informer’s addiction to narcotic drugs and his indictment for narcotics violations so increase the danger that he will color his testimony to place guilt on the defendant for his own benefit that this special danger should be recognized by courts and flagged by a special charge to the jury.” U.S. v. Kinard, 465 F.2d 566, 570 (10th Cir. 1972)(defendant entitled to special jury instruction when prosecution relies on testimony of drug users).
Other courts have applied this same rationale in the search warrant context.  Where an affidavit indicated an informant was “reliable,” but failed to reveal that the informant was a “drug addict” who had just been arrested, application of a Franks analysis required suppressing evidence obtained as a result of a search based upon affidavit that omitted exculpatory information.  U.S. v. Boyce, 601 F.Supp. 947, 953.  “Drug addicts in police custody have a tendency to tell police whatever they want to hear.”  Id.   Johnson’s statement, as well as that of Benjamin Hunter, indicates Johnson was involved with drugs at the time of the incident.  Moreover, the affidavit here, unlike the one in Boyce, makes no claims as to Johnson’s reliability.
Perhaps most importantly, the affidavit in this case makes no mention of the fact that at least one other witness, and potentially two others, corroborated Johnson’s initial three statements wherein she claimed to be somewhere other than the scene of the shooting.  Johnson’s initial statement to Pacheco indicated she was in the apartment at the rear of the property behind Field’s Grocery watching the Colts game when “they” heard the shot.  Her written statement to Pacheco, given the day after the murder, is consistent with her previous statement and adds that she was at the apartment with Janelle Wright and two other men.  Pacheco’s report documents that Janelle Wright told detectives she was in her house watching the Colts game when she heard the gunshot.  She mentions Earnest Taylor as being present as well.  Although it is unclear whether investigators followed up on these statements to confirm that all were present, together, watching the Colts game when they heard shots, it is at least clear that Wright claims she was with Johnson at the time.  Moreover, investigators cannot hide behind their failure to interview Ernest Taylor or to identify the other male mentioned in Johnson’s statement, assuming they did not take these steps, in defense of the affidavit in this case.  Law enforcement cannot simply turn a “blind eye” to potentially exculpatory evidence in order to secure a statement purely for the purposes of obtaining a search warrant.  See Lodgson v. Hains, 492 F3d 334 (6th Cir. 2007)(probable cause for arrest cannot be based upon one-sided version of an event where other witnesses present at scene, but not ignored by police, would have given different, exculpatory account).  To ignore such evidence, under these circumstances, epitomizes “reckless disregard for the truth” under Franks.
Had the affidavit in this case contained all of the information necessary for the magistrate to make an objective assessment of whether the facts constituted probable cause, it would read as follows:

That on or about August 20, 2006, at approximately 2310 hours, members of the Charleston County Sheriff’s Office responded to 3129 River Road to discover the victim, Tereso Vasquez-Gonzales, deceased with a gunshot wound to the back.  Upon arriving at the scene, two officers spoke separately to Claudine Johnson.  She indicated she, along with others, were watching a football game in a residence near the incident location when they heard a gunshot.  Sometime later, they discovered the body and called 911.  Janelle Wright was also present and interviewed at the scene.  She too stated she was watching the football game in a residence near the incident location when she heard the gunshot.  On August 21, Johnson submitted a written statement to police, consistent with her verbal statement from the night before, adding that she was with Janelle Wright and two other males at the time of the shooting.  Investigators met with Ernest Taylor and Edward Snipe.  They stated they were present with Johnson and Wright at the time of the shooting and that all were inside a residence, near the incident location, when they heard a gunshot.

On August 22, detectives met with a confidential informant who revealed that Claudine Johnson told him she witnessed the murder, could name the shooter, and that the shooter gave her drugs not to reveal what she saw.  The Charleston County Sheriff’s Office paid the confidential informant $1,500.00 for this information.

On August 22, detectives met again with Claudine Johnson.  She was transported to the Sheriff’s Office, although she was not under arrest.  Johnson initially maintained she had told investigators all she knew about the incident.  She was then read her Miranda rights and advised that she was being questioned in connection with a murder investigation.  At that point she indicated she saw the defendant at the incident location, before the shooting and that he told her to “keep going.”  She further indicated she went inside and used drugs.  She further indicated that while inside she heard a gunshot, then looked out the door, and saw the defendant running from the scene.  Upon further questioning, Johnson changed her story again and indicated she was outside, standing near the defendant and the victim when the defendant attempted to rob the victim, and then shot him when the victim told him he had no money.  The victim was found with $544.00 on his person.
Investigators re-interviewed the other witnesses who earlier placed Johnson with them, inside a residence, watching a football game, at the time of the shooting.  Janelle Wright, Ernest Taylor, and Edward Snipe all maintained that Johnson was with them at the time of the shooting.
An affidavit with this information, along with the remaining portions of the affidavit submitted to the magistrate in this case, falls well short of anything resembling probable cause to search the Defendant’s residence.  Any magistrate signature on such a document would serve as nothing more than a rubber stamp. 
Conclusion
For all of the foregoing reasons, the Defendant moves that this Court suppress all evidence obtained as a result of the search of the Defendant’s residence on August 23, 2006.

Respectfully submitted,
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� The following is based upon discovery material provided the Defense by the State.


� The information about the payment is not contained in discovery materials but was relayed by Assistant Solicitor Nathan Williams to defense counsel in an email communication, sometime the week before the case was to be called for trial.  At this time, nothing more is known about the circumstances surrounding the payment.


� From the discovery, it is clear the statement law enforcement relied upon for the search warrant did not come to light because Johnson was a concerned citizen coming forward with important information.  Instead, Johnson gave this statement only after being advised of her Miranda warnings in connection with a murder investigation and after several times indicating she knew nothing about the crime.  These facts will be discussed below as part of the analysis under Franks v. Delaware, 98 S.Ct. 2674 (1978).


� Indeed, the discovery reveals that investigators had information that Johnson was watching a football game inside a nearby apartment at the time of the shooting.
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