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BY THE FINDER OF FACT
Now comes the defendant, and moves this Court to order the Commonwealth and its witnesses not to refer to the following ultimate conclusions to be determined by the finder of fact: the jury:

1.
The description of the deceased as the victim;

2. The description of the incident as a murder;

In support of this the defendant states that, because of the unique facts involved in this case it would be impermissibly unfair to allow the Commonwealth or its witnesses to use these terms. It is the position of the defense that Charmaine Hartfield was trying to defend herself from being seriously wounded or killed by Deon Brumfield at the time of this incident. The above characterizations are the ultimate conclusions of fact that the Commonwealth seeks from the jury. The Commonwealth is already on notice that the defense of Charmaine Hartfield is one of self defense and obviously the burden is on the Commonwealth to disprove this. The use of these conclusions by the Commonwealth or its witnesses is impermissible as a personal opinion that vouches for the credibility of the both the Commonwealth's position and Commonwealth witnesses. Any use of these words would be extremely prejudicial and would result in the denial to the defendant of her right to a fair trial as guaranteed to her by both the Constitution of the United States and the Declaration of Rights of the Commonwealth of Massachusetts. See Commonwealth v. McNickles, 22 Mass. App. Ct. 114, 121 fn. 10 (1986); Commonwealth v. McCants, 25 Mass. App. Ct. 735 (1988).
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