STATE OF SOUTH CAROLINA	)	IN THE COURT OF GENERAL SESSIONS
					)	OF THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY		)
					)	MOTION REQUESTING AN ORDER BY 
STATE OF SOUTH CAROLINA	)	THIS COURT PROHIBITING THE SOLICITOR’S 
					)	OFFICE FROM ISSUING SUBPOENAS  
v.				)	DIRECTING WITNESSES TO APPEAR AT THE
					)	SOLICITOR’S OFFICE FOR INTERVIEWS  
					)	
XXXXXX D. XXXXXX,		)	
			 	      	)	 
DEFENDANT.      	)	
					)	 
________________________________	)	
						

	Defense counsel moves this Court for an order in the above referenced case prohibiting the Solicitor’s office from issuing subpoenas directing witnesses to appear at the Fifteenth Judicial Circuit Solicitor’s Office for interviews.  
	The issuance of subpoenas in General Sessions Court is governed by S.C. Rule of Crim. Proc. 13(a), which states as follows:
(a) Issuance of Subpoenas. Upon the request of any party, the clerk of court shall issue subpoenas or subpoenas duces tecum for any person or persons to attend as witnesses in any cause or matter in the General Sessions Court. The subpoena shall state the name of the court, the title of the action, and shall command each person to whom it is directed to attend and give testimony, or otherwise produce documentary evidence at time and place therein specified. The subpoena shall also set forth the name of the party requesting the appearance of such witness and the name of counsel for the party, if any.

	Per Rule 13, the Clerk of Court may issue two types of subpoenas: 1) a subpoena commanding “each person to whom it is directed to attend and give testimony,” or 2) a subpoena duces tecum commanding each person to whom it is directed to “otherwise produce documentary evidence at time and place therein specified.”  A subpoena is properly issued to command a witness to appear in court to give testimony; however, the Fifteenth Circuit Solicitor’s Office is and has been issuing subpoenas commanding witnesses to appear in their office for the purpose of interrogation.  See Exhibit One.  
	On February 13, 2009, Circuit Solicitor Gregory Hembree acknowledged, during the course of cross examination in an unrelated case, that, although he was hesitant to admit it, he was “certain that it has” happened in his office:
  		Q	 I SEE.  ARE THERE EVER ANY SENT OUT THERE THAT COMMAND A PERSON ONLY TO COME TO THE OFFICE SAY FOR AN INTERVIEW?
  		A	 MR. CONDON, I WOULD HATE TO SAY THAT THAT HAS NEVER HAPPENED, I'M CERTAIN THAT IT HAS.  I DON'T THINK IT IS A, IT IS A, I DON'T THINK IT IS A, IT IS A, AS FAR AS I KNOW IT'S NOT SOMETHING THAT WE DO ON A ON A COMMON BASIS.  I MEAN WE BRING WITNESSES IN FOR, FOR COURT BUT YOU'RE JUST TALKING ABOUT, I ASSUME YOU'RE TALKING ABOUT, LET ME CLARIFY YOUR QUESTION.  YOU'RE TALKING ABOUT JUST LIKE A PRETRIAL CONFERENCE WHERE I BRING THE WITNESS IN FOR A PRETRIAL CONFERENCE AGAIN I WOULDN'T SAY THAT WE HAD, I DON'T, I DON'T KNOW THAT I CAN SAY THAT WE'VE NEVER DONE THAT BUT I DON'T, THAT'S NOT A COMMON PRACTICE THAT I KNOW OF IN OUR OFFICE, NO.

Transcript of Five Rivers Hearing, pp 443-444 (attached as Exhibit Two).  
	Further, Solicitor Hembree acknowledged that no training had been given in the issuance of subpoenas since he took office as the Fifteenth Circuit Solicitor:
Q	 NOW SO I CAN GET AN UNDERSTANDING OF THE PROCEDURE WAS THERE ANY TRAINING, WAS THERE ANY TRAINING GIVEN TO ANYONE IN YOUR OFFICE ABOUT THE ISSUANCE OF SUBPOENAS?
  		A	 YOU KNOW NONE, NONE FROM ME.  . . .

 Id. p 433 (attached as Exhibit Three).  
	Exhibit One is a subpoena issued by the Fifteenth Circuit Solicitor’s Office and served on Mr. Jerry Legare, in the case of State v. Richardson, directing Mr. Legare to appear at the Solicitor’s Office on December 12, 2012.  It is not a subpoena duces tecum, as is indicated by the checked box next to “YOU ARE HEREBY COMMANDED to appear in the above named court at the place, date, and time specified below to testify in the above entitled case.”  However, the witness is not directed to appear in court - in the box which states “COURTROOM,” “SOLICITOR’S OFFICE” has been typed in as the location.  
	The reverse side of the subpoena has been modified to state: “ADDITIONAL INSTRUCTIONS: Failure to appear in court pursuant to this subpoena constitutes contempt of court.”  
	The Fifteenth Circuit Solicitor’s Office has a long history of abuse of the subpoena power, which is reflected in the testimony taken during the course of the “Five Rivers” case (full transcript available but not attached to this motion), and includes: maintaining stamps with the Clerk’s signature in the Solicitor’s Office, which were kept by the Solicitor’s Office investigators and secretaries, not keeping track of those stamps or who had possession of them, using those stamps to issue subpoenas without the Clerk’s review or signature, allowing Solicitor’s Office investigators to issue subpoenas without supervision or review by prosecuting attorneys, issuing subpoenas duces tecum before a case had been filed, issuing subpoenas and sending them out of state without regard to the requirements for out of state subpoenas, failing to provide any training to prosecuting attorneys or support staff as to the issuance of subpoenas, and issuing subpoenas commanding witnesses to appear at the Solicitor’s Office for interrogation.  
	At a minimum, the Fifteenth Circuit Solicitor has been aware of these violations since February of 2009, as is evidenced by the attached transcript.  Undersigned counsel submits that the use of subpoenas to command witnesses to appear in the Solicitor’s Office for interviews constitutes a continuing abuse of the subpoena power which will only be corrected by an Order issued by this Court directing the Fifteenth Circuit Solicitor’s Office to stop issuing subpoenas that are not in compliance with Rule 13.  
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