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This maiter is belore the court on appeal from the Union County Magisiratc’s Court.
Appellant-Defendant appeais his conviction on the charge Driving Under the Influence first offense
after a jury trial on November 13, 2008. The Honorahle James D, Willmgham 17 presided over the
trial. Appellant-Defendant timely filed his Notice of Appeal with this court on Novemtber 14, 2008
and the parties appcared beforc me to argue this appeal on March 16, 2009. The State was
represented by Sixteenth Circuit Assistant Solicitor Michael Hickman. The Appellant-Defendant
was teprescited by Thomas . White TV, Ssquire. '

FINDINGS OF FACT:

Appellant-Defendant was involved in a one-vchicle accident in Union County, South
Carolina on August 14, 2007, An off duty Union County Sheriff’s Depuly was the first law
onforcement officer to arrive on the accident scene and called [or assistance from the South Carolina
Highway Patrol. Trooper Walker of the South Carolina ITi ghway Patrol rcsponded to the scone and
began his investigation. Trooper Walker activated his m-car video camera at the incident site;
however, for the first six minutes of the incident site vid eotape, only the blank front passenger scat
of Trooper Walker’s cruiscr was visible, While the sudia portion of the tape captured a recitation
of Mirandu rights and the apparent administration of two field sobriety tests, Appellani-Defendant
‘Woodard’s conduet at the incident site was not initially captured . Further, the videotape did not
capture Appellant-Defendant Woodard being advised of his Mirandu rights before any field sobriely
lests were administered. Approximalely six minutes into the incident sitc mvestigation, Trooper
Walker realized that the video camcra was not properly focused. He then turned the vidco camera
around 1o focus outside his cruiser and 10 frame Appellant-Defendant Woodard. Trooper Walker
then stated words to the clfect of “let’s start this over again”. He proceeded directly to the
administration 6f field sobriety tests, without advising Appeltant-Dofendant Woodard of his Mirandu
rights on vidcotape. Appeliant-Defendant maved for dismissal of the charge based upon the State’s
failure to videolapc the entircty of Appellant-Defendant’s conduct at the incident site, mcluding the
State’s failure to capturc on videotape the advisement of Appellant-Defendant’s Miranda rights
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State’s [ailure to capiure on videotaps the adviscmeni of Appollant-Defendant’s Miranda rights
belore any field sobri ey tests were administered, as required by § 56-5-2953 of the South Caralina
Code of Laws and pursnant o the South Carolina Supreme Courl case of Citv of Rock Hill v,
Suchenski, 374 8,C. 12,646 S.F. 2d 979 (520075, The trial court denicd the mction, relying upon
the language of'§ 56-5-2953(B) which states in periinent part:

“Nothing in this section prohibits the court from considering another valid reason (or
the failure 1o produce the videotape bascd upon ihe totality of the cireumstances;
nor do the provisions of this section prohibit the povson Aom offering cvidence
relating to the arresting law enforcement offeccr’s failurc te produce the videotape”.

Though the trial court daclined to dismniss the cass, the court did suppress the results of the two feld
sobricty tests that were not captured on videotape.

Detendant also moved for the suppression of the Datantaster lests resuils upon the grounds
ot the defective nature of the Breath Alcchol Analysis Test Report submitted into evidence by
Trooper Walker. That report indicated & daie of arrest of 08/15/07 and a time of arest al 23:55
hours, while also rcellecting that the ohservation time began at (40:56 hours on 08/15/07. The test
resull of .23 percent on the report was obtamed at 01:24 hours 08/15/07, some 23.5 hours prior to
the time and date of the arrest. "he trial court allowed the State to amend the ch arging document
and the Breath Alcohol Analysis Test Report to roflect the propor arrest date, relying upon Statc v,
Pierce. 263 S.C. 23,207 5. 2d 414 (1974), State v. Guarles, 261 §.C. 413, 200 S.10. 2d 284 (1973)
and South Carolina Code § 17-19-100 (1976, as amended). The trhal cowrt denied Appellant-
Defondant’s Motion to Suppress.

Though counsel for Appetlant-Defendant listed seven separate exceptions on his Notice of
Appeal, he emphasized two exccplions at oral argument: the trial court’s failure to dismiss the
charge based upon the State’s violation of § 56-5-2953 of the South Carolina Code of Laws and the
holding in the City of Rock Hill v. Suchenski, and the trial court’s failure to grant Appellant-

Befendant’s Motion to Suppress the Datamastor test resulis due to the defeclive Breath Aleohol
Analysis Test Report .

CONCLUSIONS OF LAW:

Upon review of the record and the arguments of counsel, | find and conclude that the
verdict of guilty reached in the Magistrate’s Court should be set aside.

Trooper Walker failed to comply with the provisions of § 56-5-2953 at the incident site.
Speeifically, the vi deotape, as distinguished from any audio recording, does not include Mr.
Woodard’s conduct for at least the first six minules of the tape, nor doss it include the



advisement of his Miranda rights. Though Trooper Walker atiernpted “do-over” of the incident

site procecdings, in this case, the “do-over” dj

d not correct the problem noted in

§ 56-5-2953 (A3 (1) (b) in that the “do-cver” did not melade Appellant-Defendant being advised

of his Mirunda rights. The trial court applicd

an exigent circumsiances/ totality of circumsiances

analysis under Section 56-5--2053 (B) in denying Appellant-Dofendant’s motion. However, the
record contains no affidavir of the arresiing officer sciling forth any exigent circumsiances, as
required by § 56-5-2053 {5}, See alse Bradley v. Dioe, 374 5 .. 672, 649 S.F.2d. 153 (Ct. App.
2007} as to affidavits per statutory requirernent. further, the issue belore the cotrl helow WS for
a fatlure to produce the videotape per se, bui rather the validity and use of the videotape (hat was
produced. In spite of the “totalityv of circumstances”’ language of § 56-5-2933% as 10 cxeusing of
the produciion of the tape. the pertinent issue here is the risht of the State to usc the videotape

that was produced. § 56-5-2953 {4} is mandatory as to what must be shown on (he videotape. §
C30-5-2932 (B, when read in its “lotality’, addresses how the court procoeds i the absence of the
videotape; it does not purport to cure the failure to comply with the § 56-5-2953 (A) require-
ments. Were this met the case, Scotion {A) would have no value,

The record refleets that as to the denial of Appellant-Defendant’s Motion o Dismiss
and/or Suppress, one of the “circumstances” considered was that the Miranda rights were audibly
recorded, but not videotaped. The Irial court erroneously held that the audio recording was
“suflicient pursnant to the statute”. This is an error of taw and therefore the finding of the
“sufficient compliance with the statute” based on the totality of the circumstances was hased on
an crror of Taw. For thesc reasons, Appellant-Defendant’s conviction should be set aside.

As to Appellant-Defendant’s Motion to Suppress Datamaster results due to the defective
Breath Alcohol Analysis Test Report, I find thal the time and date errors on that document are
obvious scrivener’s errors and do not constitute grounds for dismissal of the charge apainst

Appellant-Defendant.

Based upon the foregoing, Appeliant-Defendant’s conviction is hereby reversed, and the

case is remanded to the Magisirate’s Court {o

AND IT IS SO ORDERID.

r further procecdings in accordance with this rulin g.
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