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South Carolina
PLEA AGREEMENT

V.

Michael Douglas,
Defendant.

)

)

;

) ORDER ENFORCING
)

)

)

)

)

This matter was brought before me upon a motion from counsel for the above-
named Defendant requesting this Court enforce a plea agreement entered into by this
Defendant, through counsel, with the Ninth Circuit Solicitor’s Office. After hearing
testimony and arguments on August 17, and after having reviewed documents made part
of the record during last week’s hearing, I make the following ﬁndingé of fact and grant
the Defendant’s motion.

It appears and I so find that the Defendant was arrested in November of 2002 and
charged with murder in comnection with the shooting of Keith Coardes in North
Charleston. In February 2003, the Defendant passed a polygraph administered by an
examiner hired by the defense, wherein he denied shooting the victim as well as being
present when he was shot. That same month, the Defendant with counse! met with
Assistant Solicitor Shaun Kent and Detective Eric Jourdan of the North Charleston Police
Department for the purpose of proffering testimony concerning the shooting of Keith
Coardes. The Defendant provided the State a five page written statement detailing the
facts leading up to and surrounding the shooting. Specifically, the Defendant stated he
and an acquaintance named Peter Jenkins wete involved in a drug deal with the victim

and another individual. At some point during the transaction, the victim took off with the
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[image: image2.png]money provided by Jenkins and the Defendant, leaving behind a bag of white powdef that
was not cocaine. According to the Defendant, later that evening, Peter Jenkins called the
Defendant requesting that he pick him up. When the Defendant did so, Jenkins told him
he had shot the victim.

At the time of the February meeting, there was no specific plea gffer ia pla&. =
= = &

. . Lo 21y
However, according to Mr. Kent’s testimony before me last week, he mdwﬁed to,deferidd
2 '

counsel that if the Defendant provided information that proved to be useful dible,
the State would provide the Defendant with some benefit for his cooperation) W%%éﬁmly%
the information provided by the Defendant, authorities sought, received, an servegd% an‘}‘J
arrest warrant for Peter Jenkins, charging him the murder of Keith Coardes. In May,
2003, the State indicted Jenkins on the charge of murder, arising from the same facts.

Subsequent to the February meeting, the Defendant provided the State further
information corroborating his account of the incident to authorities, and contradicting
statements made by Mr. Jenkins, Specifically, defense investigator Cecilia Wilson
provided the State with written statements from witnesses who placed Jenkins and the
Defendant together on the day of the shooting, contrary to what Jenkins told Detective
Jourdan upon arrest.

According to Mr. Kent, he found the information provided by the Defendant
useful and overall credible. Most importantly, he believed Jenkins, not the Defendant
was the shooter. Mr. Kent testified his supervisor, Deputy Solicitor Scarlet Wilson,
advised against a second polygraph and deferred to the results of the exam performed by

the defense examiner, whose name and reputation she was aware of from her past work in

Richland County.
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justice the person who shot Keith Coardes. Mr. Kent further testified }Ni néﬂhmk thé.
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State’s case against the Defendant was particularly strong.  Considering the ref&}%’%’
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culpability of the defendants, the strengths and weaknesses of the cases againsi\both
defendants, and the information provided by the Defendant, Mr. Kent extended a plea
offer in writing that, according to his testimony, he believed justice required, in light of
all the circumstances. The July 8, 2003 letter memorializes the plea agreement as
negotiated by Mr. Kent and defense counsel. In it, the State offers to allow the Defendant
to plead to reduced charges arising from his arrest, if he agreed to testify against Mr.
Jenkins. Mr. Kent further testified Ms. Wilson, his supervisor, directed him to make the
agreement documented in the July 8 letter.

Mr. Kent testified he placed the offer in writing, in detail, because defense
counsel requested he do so to insure that the agreement would be binding on Mr. Kent
and any other solicitor assigned to prosecute the case. Additionally, Mr. Kent knew he
would be leaving the Solicitor’s Office in upcoming months, and intended the agreement
to be final and binding. Mr. Kent testified he and defense counsel, through at times
heated negotiations, finally came to an understanding as to how the case would be
resolved, an understanding documented by the July 8 letter. Specifically, all parties
agreed the Defendant would plead as detailed in the letter and would testify against
Jenkins.

Mr. Kent turther testified he and defense counsel attempted to schedule the plea
prior to Mr. Kent’s departure, but were unable to do so bccauée of scheduling problems.

Mr. Kent ultimately left the Solicitor’s Office prior to the Defendant pleading guilty as
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[image: image4.png]contemplated. Howevér, he left with the understanding that the case would be resolvé%_
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according to the terms he and defense counsel agreed upon. Y

From the testimony and arguments put forth at last week’s hearing, I\ app

there was little or no activity on the case after Mr. Kent’s departure from the Solicitor’s 0{2;;%,/
o

N

Office until July of 2006. According to testimony from Assistant Solicitor Jack Daniel,
now assigned to prosecute the case, he had concerns about the Defendant’s credibility
and questioned the wisdom of the agreement entered into by defense counsel and Mr.
Kent. He testified new information had come to light since Mr. Kent’s departure, new
information that in his opinion undermined the Defendant’s credibility and increased his
culpability.  Specifically, the State now possessed information that the Defendant
provided the murder weapon. -Mr. Daniel testified he informed defense counsel of his
concerns on several occasions and further indicated he did not know whether he would
agree to the terms of the agreement as spelled out in the July 8 letter. However, Mr.

- Daniel also testified he never took any steps to withdraw the offer, either verbally or in
writing.

Despite these concerns, or because of them, Mr. Daniel reqﬁested a second proffer
of the Defendant in July of 2006. He testified the purpose of the proffer was, in part, to
gauge the credibility of the defendant, in anticipation of calling him in the State’s case
against Jenkins. Defense counsel again allowed prosecutors to meet with his client to
discuss the shooting of Keith Coardes. After the meeting, Mr. Daniel requested
documents defense counsel indicated his investigator had secured, specifically checks

made out by Jenkins® boss to the Defendant that, according to the Defendant, were used
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to get the money for the drug deal that led to the shooting. L{,)vefeﬁéé\goum@‘lﬁ@
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provided, and the State accepted, these documents,

meeting, defense counsel indicated the Defendant would do so, subject to some
limitations as to the scope of the questions and subject to having some input as to the
examiner. According to Mr. Daniel, defense counsel never followed up on the State’s
request for a second polygraph.

Defense counsel presented the testimony of David Pagliarini, counsel for Peter
Jenkins, during the August 17 hearing. According to Mr. Pagliarini, the State never
provided him with a copy of the July 8, 2003 letter from Mr, Kent detailing the plea offer
with the defendant, or the Defendant’s written statement to police. He testified he
learned from the discovery that the Defendant had given the statement, and from that fact
inferred that the Defendant’s cooperation in the prosecution of his client was a
possibility. However, he testified he did not recall the State ever notifying him of the
Defendant’s potential cooperation and as late as May, 2006, the State informed him it
would be trying the defendants jointly on the charge of murder.

Defense counsel testified that once he learned that Mr. Pagliarini was unaware of
the Defendant’s cooperation and that the State informed him in May that the State would
try the defendants together, he was no longer willing to advise his client to cooperate
further with the State. According to his testimony, defense counsel suspected the State
had not intended for some time to honor the agreement entered into by defense counsel

and Mr. Kent and that recent attetnpts by the State to speak with his client for the
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attempts to generate a reason to renege on the previous offer.

On August 10, 2006 the State noticed the Defendant and Mr. Jenkins of its iftent
to call their cases to trial the week of September 4. On August 11, defense counsel filed
the motion that is the subject of this order.

For reasons stated below, I hereby grant the Defendant’s motion to enforce the
plea agreement previously entered into by the Defendant and the State in July, 2003. Ido
so based upon three separate and independent grounds: 1. the July 8 letter documents and
recognizes a binding agreement entered into by the State and the Defendant; 2. the
Defendant relied to his detriment on the offer extended in the July 8 letter, such that the
State is now estopped from withdrawing it; and 3. comstitutional principles of Due
Process and Effective Assistance of Counsel require enforcement of the agreement in this
case.

Plea offers in our state are governed by principles of contract law. Reed v. Becka,
511 S.E.2d 396 (Ct. App. 1999). When the State extends a plea offer to a defendant in a
criminal case, the State may withdraw it at any time, prior to acceptance. Id, at 402. The
State’s offer is only accepted when the Defendant enters, and the court accepts, the plea
of guilty. 7d.

Applying these principles to the facts here, the State’s position is that it can
withdraw the offer made by Mr. Kent any time prior to the Defendant entering, and the
court accepting, his guilty plea. The State’s position relies upon a false premise — that the

July 8 letter represents the State’s “offer,” in total. After reviewing the documents and
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hearing the testimony and arguments, I find differently. This situation dl% cﬁr)om t
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Reed where a prosecutor, in haste and without all the necessary mfonnayl?n, /made 4 ﬁﬂ,ggi
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offer in order to move a case off the docket. In situations such a: \SQJQSC ﬁaé‘%@o}@p

opportunity for a defendant to perform his end of the bargain until the entering of the
plea. Here, however, the Defendant performed his obligation under the agreement by
providing information that led to the arrest and indictment of the person the State
concedes is the more culpable party. The State, at least initially, performed its end of the
bargain by entering into plea negotiations with the Defendant. From the Court’s
perspective, the July 8 letter is not a plea offer, in the technical, contractual sense.
Instead, the letter serves as documentation of the negotiations — including offer,
acceptance and performance — up to that point. Here, the Defendant offered to provide
information. The State accepted the offer in receiving the information and weighing its
utility and reliability, and by indicating that the Defendant would receive some benefit for
providing the information. ~The State performed when it, in recognition of the
Defendant’s cooperation, made the plea offer documented in the July 8 letter. The
Defendant should now be left to perform his second obligation under the agreement by
testifying against Jenkins. Only should he fail to do so, would the State be able to
terminate the agreement.

Even if there were not an ;.greement in the technical, contractual sense, at the very
least the Defendant’s second proffer, in July 2006, as well as his agreeing to provide the
State documents corroborating his version of events, constitutes detrimental reliance,
such that the plea agreement is binding on the State. “Absent a plea of guilt, a defendant

may only enforce an oral plea agreement upon a showing of detrimental reliance.” Id. “A
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“Detrimental reliance may be demonstrated where the defendant performe
the bargain.” /d. “For example, a defendant who provides beneficial information to
enforcement can be said to have relied to his detriment.” /4, internal citatiéns omitted.

Here, even if the Court were to accept the State’s position that there was no
agreement prior to the July 8 letter, and that the letter constitutes only an offer that the
State could withdraw prior to this Defendant’s guilty plea, the State’s act of taking a
second proffer and requesting further cooperation three years after the original “offer,”
constitutes detrimental reliance on the part of the Defendant. The State cannot on the one
band induce a defendant to provide information in reliance on a written plea offer, then
only days later notice the same defendant for trial, presumably where the State would or
could use the information provided by the defendant in a joint trial where the State relies
on a theory of accomplice liability. This is the precise situation contemplated by
extending the doctrine of detrimental reliance from contract law to our criminal justice
system.

Finally, even if neither of the above quasi-contractual principle do not justify

enforcement of the plea offer in this case, basic notions of fairness of due process and

fairess do. This Court is persuaded by the analysis of the Fourth Circuit’s opinion in

Cooper v. United States, 594 F.2d 12 (4™ Cir. 1979). There, the court refused to allow
the Government to withdraw a plea offer, despite the fact that principles of contract law
would not require enforcement of any agreement. The court reasoned that contract

principles do not always suffice do protect our basic notions of fairness in the context of
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Jormed in reliance upon the honor of the government in making and abidin
proposals.” 594 F.2d at 18, emphasis added. The court cited as the origin of the right as
“right to fundamental fairness embraced within substantive due process guarantees,” as
well as the Sixth Amendment right to counsel. Jd. With respect to the latter, the court
reasoned that because plea offers are relayed by the State through defense counsel, to
allow the State to renege on plea offers under certain situations, threatens the confidence
a defendant has in his lawyer. The risk of such an occurrence is heightened where, as
here, defense counsel is a public defender.

Here, the Defendant reasonably relied upon statements from the original
prosecutor to the effect that his cooperation would be recognized, assurances from his
attorney along those same lines, and a basic understanding of how the plea bargaining
process works, in cooperating with the State. To allow the State to go back on what the
former prosecutor characterized as a “promise” given in return for cooperation of this

' sort, certainly threatens to undermine this Defendant’s confidence in his counsel, not to
mention flies in the face of basic notions of fairness.

This Court finds persuasive as well the Cooper Court’s concern for the
appearance of impropriety, under circumstances such as these, and the effect it may have
on our collective confidence in the criminal justice system.

Reasonableness of the right’s recognition (the right to enforce plea
agreement) is equally compelled by a consideration of the

unreasonableness of permitting the indiscriminate withdrawal of plea
proposals at the stage attempted in this case. There is no suggestion in this
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record of deliberate abuse of the assumed opportunity to make z};&d
withdraw plea proposals as a means of testing the wills and confidenceé 4%
defendants and their counsel or of deliberate harassment. We myst ~5
recognize however, that our failure, to find constitutional right ands

violation in this case would necessarily give judicial approval to a?gxactlcéﬁ}f? 5/’55'(‘,:73

whose possibilities for easy abuse, or at least the appearance of abute,are 000/{)’?7,? %

abundantly clear. Id. at 20.

This Court, likewise, makes no finding of deliberate malfeasance on the part (N

the lawyers in this case. However, preventing the appearance of wrongdoing requires
Jjudicial enforcement of the plea agreement in this case. It simply does not sit well with
this Court that the State was seeking further cooperation from the Defendant in this case
at a time when the codefendant’s counsel was at least under the impression that there was
never any agreement with the Defendant to testify against his client and was under the
distinct impression as long ago as May that the trial would be a joint one. The Court is
further troubled by the fact that the State continued to seck the Defendant’s cooperation,
and did not withdraw the offer, despite the fact that the information it now relies upon in
seeking to withdraw the offer had been known to the State for some time. Those facts
allow for the appearance that the State took advantage of the Defendant’s reliance on the
earlier offer in seeking his further cooperation, at a time when it did not intend to honor
the offer. This is just the sort of potential for abuse the Cooper Court cautions against.
Additionally, this Court is not at all persuaded by the State’s argument that new
information concerning ‘the source of the murder weapon justifies withdrawing the offer.
As the testimony revealed, that information came from jailhouse informants repeating to
authorities a version of events relayed by Mr. Jenkins while incarcerated at the detention
center. That the State would appeal to statements from the person it intends to prosecute

for murder as the “new evidence” allowing the State to withdraw the offer made to the
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[image: image11.png]circumstances would be to render meaningless the assurances and promises made by
these lawyers. This court declines to do so.

THE DEFENDANT’S MOTION TO ENFORCE THE PLEA AGREEMENT
AND TO PRECLUDE THE STATE FROM CALLING THE DEFENDANT’S
CASE TO TRIAL IS HEREBY GRANTED.

I1SO ORDER.

Al

THE HONO LER. B\'ARKLEY DENNIS
Q»@{V/

Chief Admini; 1ve Judge
Charleston County
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