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)                                 

________________________________ )

The Respondent in the above captioned case moves this Court to order his release from Marion County Detention Center and/ or the dismissal of the above captioned Sexually Violent Predator action, on the following grounds:

1) On February 12, 2008, a probable cause hearing was held in this case in Florence County, before Circuit Court Judge Thomas A. Russo, and a determination of probable cause was made.  
2) Assistant Attorneys General Brandy Duncan and Catherine Vann were present at the probable cause hearing. 

3) Dr. Donna Schwartz-Watts was present in the Courtroom, and Assistant Attorney General Brandy Duncan informed Dr. Schwartz-Watts that Dr. Schwartz-Watts would be conducting the evaluation on Mr. Xxx.  

4) An Order for Evaluation was prepared by Assistant Attorney General Brandy Duncan and forwarded to Judge Russo by email on February 14, 2008, and the same email was copied to counsel for Mr. Xxx, Bobby Frederick.  The email requested that Judge Russo sign the Order and submit it to the Clerk for filing and service.  
5) The Order states: “The ordered examination shall be requested by the Office of the Attorney General of South Carolina and scheduled by the examining facility as soon as possible . . . The Court approves Donna Schwartz-Watts, M.D. to examine the Respondent.”
6) The Order for Evaluation was signed and filed with the Clerk of Court, per Assistant Attorney General Brandy Duncan’s instructions, on February 14, 2008.  

7) On March 28, 2008, Mr. Xxx completed his original sentence and was transferred to the Marion County Detention Center, where he is currently being held pending a determination of his SVP status.  
8) On April 4, 2008, Attorney Bobby Frederick contacted Dr. Schwartz-Watts’ Office, and discovered that no evaluation had been scheduled for Mr. Xxx. 

9) On April 4 and April 7, 2008, Attorney Bobby Frederick left messages for Assistant Attorney General Catherine Vann, who is now prosecuting this case. 

10) On April 8, 2008, Assistant Attorney General Catherine Vann informed Attorney Bobby Frederick that they had not scheduled the evaluation because the Order for Evaluation had not been signed and returned to them.  

11) On April 8, 2008, Attorney Bobby Frederick contacted Judge Russo and Judge Russo’s law clerk by email, informing them of the situation, and copied Assistant Attorney General Catherine Vann on the email.  Judge Russo’s law clerk promptly verified that the Order had been signed and filed with the Clerk of Court on February 14, 2008.
12) On April 8, 2008, Attorney Bobby Frederick informed Assistant Attorney General Catherine Vann that the order had been signed and filed with the clerk on February 14, 2008, by copy of Judge Russo’s law clerk’s email.  

13) On April 16, 2008, Attorney Bobby Frederick again contacted Dr. Schwartz-Watts’ Office and discovered that no evaluation had been scheduled for Mr. Xxx.  

14) S.C. Code § 44-48-90 states: “Within 60 days after the completion of a hearing held pursuant to Section 44-48-80, the Court must conduct a trial to determine whether the person is a sexually violent predator.” 

15) § 44-48-90 further provides that “[t]he trial may be continued upon the request of either party and a showing of good cause, or by the Court on its own motion in the due administration of justice, and only if the respondent will not be substantially prejudiced.”

16) April 12, 2008, was 60 days after the probable cause hearing.  

17) As of April 16, 2008, no request for continuance has been made by the Attorney General’s Office.
18) As of April 16, 2008, no trial has been scheduled in Mr. Xxx’s case.  

19) As of April 16, 2008, the Attorney General’s Office has neglected to schedule an evaluation for Mr. Xxx.  

20) The failure to schedule a SVP evaluation and the failure to make any attempt to follow the requirements of the statute to provide Mr. Xxx with a trial within 60 days of his probable cause hearing is the result of gross negligence on the part of the Attorney General’s Office.  The Order for Evaluation was signed and filed with the Clerk of Court within two days of the probable cause hearing, pursuant to the Assistant Attorney General’s instructions, and the Assistant Attorney General for two months made no attempt either to obtain the order or schedule an evaluation.  

21) Although the Attorney General has not requested a continuance, there cannot be a showing of “good cause” under these circumstances, and the provision in the statute for continuance does not envision willful or grossly negligent delay on the part of the Attorney General’s Office as grounds for a continuance.   
22) Mr. Xxx is being wrongfully detained at the Marion County detention Center in violation of his civil, statutory, and constitutional rights guaranteed to him by the Fourth, Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution, the South Carolina Constitution, and  S.C. Code § 44-48-90.  
WHEREFORE, Respondent Xxx Xxx requests that the Court order his release from Marion County Detention Center and/ or the dismissal of the above captioned Sexually Violent Predator action, and that he have such other and further relief as the Court deems just and proper.  
Respectfully submitted,
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